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Public procurement represents the procurement of 
goods, services, and works carried out by public au-
thorities (central and local) with public money or re-
sources accrued in the public budgets. According to 
the Law on Public Procurement no. 131/2015, a public 
procurement is the procurement of goods, services, 
and works, based on a public procurement contract, 
carried out by one or multiple contracting authorities 
from economic operators that they select, regard-
less of whether the goods, services, and works are 
intended or not to serve a public purpose. The con-
tracting authority is any public authority or legal entity 
and an association of these authorities or entities. 

Annually, a signifi cant volume of public budgetary 
resources circulates through the public procurement 
system. According to the statistical data, în 2021, 
public authorities procured goods, works, and ser-
vices in the amount of about 8.44 billion lei, which 
constitutes a 3.53% share of the GDP1. As a whole, 
national public authorities concluded 13,450 procure-
ment contracts in 2020, as a result of 3,485 public 
procurement procedures, excluding low-value pro-
curement contracts.

The share of public procurement represents around 
12% in relation to the national public budget expendi-
tures. For purposes of comparison, in the OECD 
member countries, public procurement represents 
nearly 12% of the GDP and 29% of public expendi-
tures.2 Concerning the EU, public procurement rep-
resents, on average, 16% of the EU GDP, and it varies 
from country to country.

According to the law, the effi  cient use of public mon-
ey; transparency; competition and fi ghting anti-com-
petition practices; environmental protection, and 
promotion of sustainable development are among 

the fundamental principles of the public procurement 
process. Therefore, effi  cient and transparent public 
procurement is at the core of good governance. Pub-
lic procurement in the Republic of Moldova is still a 
vulnerable domain, susceptible to fraud and corrup-
tion, consequently, the role of civil society and mass 
media in overseeing the conduct of the procurement 
process is even greater. Limited transparency, incon-
sistent legal framework, lack of control, and qualifi ed 
specialists in the fi eld represent major issues for the 
public procurement process and generate high cor-
ruption and fraud risks. All these lead to negative 
eff ects on the development of social and economic 
infrastructure, quality of public services provided, as 
well as on citizens’ and economic operators’ trust in 
public institutions. 

Although recent progress in terms of transparency fa-
cilitated access to the procurement documents, bids/
off ers, and complaints, nevertheless, contract per-
formance remains the least transparent stage. The 
introduction of a new electronic system (MTender) 
represented an important component of the public 
procurement sector reform and contributed to en-
hanced transparency and more active involvement 
of civil society in monitoring. Despite this, the system 
does not assure a fully electronic procurement pro-
cess and does not support all the procedures provid-
ed for in the law. Besides, the system does not allow 
the secure submission of bids/off ers (encryption) and 
there are mismatches with the provisions of the legal 
framework3.

A lack of transparency was found in relation to 
low-value procurement, whose value thresholds in-
creased signifi cantly in October 2018 (from 80,000 
lei to 200,000 lei for goods procurement and from 
100,000 lei to 250,000 lei for works procurement). 

1. Introduction

1 Calculated for the 9 months of 2021
2 OECD: Size of public procurement 
3 Policy Analysis: Constraints on the use of MTender public procurement electronic system, IDIS Viitorul, 2019
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In spite of this, under current legislation, there is no obligation to conduct them 
through the electronic system and the Public Procurement Agency does not 
include the statistical data on low-value contracts in the annual activity reports. 

International experience has shown that civil society has an important role in 
monitoring public procurement and ensuring transparency in awarding and 
performance of procurement contracts. When public authorities fail to observe 
the principles of transparency, integrity, and effi  ciency in the procurement 
process or are part of corrupt schemes, civil society organizations can use 
the fi ndings and risks revealed in relation to corruption, refer them to law-
enforcement bodies and mobilize the citizens, so that they demand more 
accountability from the government. Thus, by overseeing the manner in 
which public money is used, civil society can signifi cantly contribute to 
strengthening governance and building bridges between society and all-
level authorities.

This guide was developed to support the organizations of civil society, 
civic monitors, and investigative journalists in their monitoring of public 
procurement conducted at all levels and in any domain. The guide was 
developed based on the monitoring methodology of the US Transparency 
International – Civil Society Procurement Monitoring Tool.4 It is a monitoring 
tool widely used on an international scale that relies on the identifi cation of 
“red fl ags” at each stage of the procurement process. The red fl ags are signals 
or indicators of potential irregularities, fraud, or corruption. Nevertheless, a 
red fl ag does not necessarily point to any illegality or corruption act, but 
rather a probability that those might exist. Sometimes, a red fl ag could 
indicate a human or technical error and no bad faith.

The guide follows a logical structure. First, it examines the functioning 
mechanism behind the procurement system (legal and institutional 
framework, stages in the procurement process, access to and analysis of 
available data, etc.) and then, the selection of procurement for monitoring 
along with the monitoring tools. Finally, the guide provides step-by-step 
instructions to identify risk indicators (the red fl ags) at each stage of the 
procurement process. 

The guide includes post-monitoring recommendations, including the ones 
that refer to advocacy, referral to competent authorities, coalitions with 
other civil society actors, mass media, etc. These actions aim to enhance 
transparency, ensure effi  ciency in using the public money, sanction those 
who committed irregularities and make contracting authorities accountable 
before the citizens.

To make the information from this guide clear and accessible to everyone, 
a list of main terms used in public procurement will be presented further on.

4 Coalition for Integrity: Publications
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CENTRALIZED 
PROCUREMENT ACTIVITIES

Activities that are carried out by a central procurement authority, on a regular 
basis, in order to procure goods and/or services for the contracting authorities 
or award public procurement contracts or conclude framework agreements for 
goods, services, and works for the contracting authorities.

CONTRACTING AUTHORITY Any authority of the central or local public administration, public institution, 
or autonomous authority/institution that manages the means of the national 
public budget.

ECONOMIC OPERATOR Any natural or legal person, any public entity or association of such persons 
and/or entities that supply goods, performs works, and/or provide services on 
the market.

ELECTRONIC AUCTION A repetitive process that involves electronic means of presenting, in descending 
order, the new prices and/or new values for certain elements of bids, following 
a complete and initial evaluation of bids, allowing their ranking based on 
automated methods of evaluation.

EUROPEAN SINGLE 
PROCUREMENT 
DOCUMENT ESPD

A standard document issued in electronic format (a standard format approved 
by the ministry of fi nance), that implies a self-declaration form submitted by the 
economic operator on compliance with the qualifi cation and selection criteria.

FINANCIAL PROPOSAL A part of the bid containing information on the price, tariff , other fi nancial and 
commercial conditions that meet the requirements of tender documentation.

INADEQUATE BID An off er which is irrelevant to the object of the procurement, which does not 
meet, without substantial changes, the needs and requirements specifi ed in 
tender documentation.

LOWVALUE PUBLIC 
PROCUREMENT 

Means contracts for the purchase of goods, the execution of works, or the 
provision of services, planned and concluded by the contracting authorities/
entities, the estimated value of which, without value-added tax, does not 
exceed the following thresholds:

BIDDER The economic operator who submitted an off er in order to be awarded a public 
procurement contract.

CENTRAL PROCUREMENT 
AUTHORITY

A contracting authority performing centralized procurement activities and, 
where applicable, ancillary procurement activities.
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NONCOMPLIANT BID An off er which does not comply with the requirements specifi ed in the 
descriptive documentation or in the tender documentation, and was received 
with delay, being the result of some anti-trust or corrupt actions, established in 
the manner provided by law, or was considered to be abnormally low by the 
contracting authority.

OFFER A legal act whereby an economic operator expresses their willingness to legally 
engage in a public procurement contract. The off er includes the technical 
and the fi nancial proposals, as well as other documents foreseen by tender 
documentation.

PUBLIC PROCUREMENT The process by which one or more contracting authorities, purchase, through 
a public procurement contract, goods, works, or services from the selected 
economic operators.

SECTORAL PROCUREMENT The purchase, through a procurement contract, of goods, works, or services 
by one or more contracting entities operating in the energy, water, transport, 
and postal services sectors from the economic operators selected by the 
contracting entities.

TECHNICAL PROPOSAL Part of the bid which was developed based on the requirements of technical 
specifi cations or, where applicable, of the descriptive documentation.

Law no.131/2015 on 
public procurement

Law no.74/2020 on procurement 
in the energy, water, transport, and 
postal services sectors

Public procurement contracts for 
goods and services

200 000 lei 800 000 lei

Public works contracts 250 000 lei 20 000 000 lei

Public procurement contracts having as 
object social services and other specifi c 
services (listed in Annex to Law 
no. 131/2015 and Law no.74/2020)

400 000 lei 1 000 000 lei
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TECHNICAL 
SPECIFICATIONS

The technical guidance notes indicated, in particular, in the standard conditions, 
which defi ne the characteristics demanded from equipment, product, service, 
or good and which allow their characterization so as to comply with the use 
intended by the contracting authority. These features include the levels of 
environmental performance, planning for all types of uses (including access 
by persons with disabilities), and the assessment of compliance, performance, 
safety or dimensions, including the procedures related to quality assurance, 
terminology, symbols, testing, and testing methods, packaging, marking and 
labeling, as well as the production process and methods.

TERMS OF REFERENCE They contain a description of the characteristics and nature of the consulting 
services, explaining the requirements to be satisfi ed and, if appropriate, the 
procedures to determine whether the requirements are satisfi ed. TORs and 
budgets are the essential building blocks for any specifi c consulting services 
assignment. Consulting services needs are identifi ed, keeping project 
objectives and timing in mind, followed by consultancy outputs, deliverables, 
and needed expertise. 

TENDER DOCUMENTATION A document containing the requirements, criteria, rules, and other information 
necessary to provide economic operators with complete, accurate, and explicit 
data concerning the procurement requirements and elements, the object of 
the contract, and the awarding procedure, including technical specifi cations or 
the descriptive document, the proposed contractual conditions, the format of 
the presentation of the documents made by the bidders/candidates, and the 
information regarding the applicable general obligations.

TENDER RIGGING Implementation, through auctions or other tendering forms, of anti-trust 
agreements of the competing companies related to prices, market allocation, 
sources of supply, or product quality.  

UNACCEPTABLE BID An off er submitted by the bidder that does not have the required qualifi cations 
set out in the tender documentation, as well as any bid whose price exceeds the 
contracting authority’s budget, established and documented at the provisional 
stage of the public procurement procedure.

WORKING GROUP A group of specialists of the contracting authority that performs public procure-
ment procedures.
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2.1. Normative Framework

The Public Procurement System in the Republic of Moldova is regulated 
by Laws, Governmental Decisions, Orders of the Ministry of Finance, and 
of the Public Procurement Agency. The Law 131 of 03.07.2015 on public 
procurement is the principal normative act regulating the system of pub-
lic procurement in the Republic of Moldova.

Some aspects related to awarding and performance of sectoral conces-
sions and contracts are regulated by Law no.121/2018 on works and ser-
vices concessions and Law no.74/2020 on procurement in the fi elds of 
energy, water, transportation, and postal services. A series of secondary 
legislation acts included in Government Decisions, Orders of the Minis-
try of Finances, and Public Procurement Agency supports the implemen-
tation of public procurement legislation. The acts can be accessed on 
the website www.tender.gov.md (see Annex no. 1).

The system of public procurement is regulated by other laws and nor-
mative acts, in particular, normative acts for public procurement of 
works, including normative and practical codes in constructions. (see 
Annex no. 2).

The national normative framework in public procurement is continuously 
updated and enhanced. This is a needed process to make the public 
procurement process more effi  cient and to implement Moldova’s inter-
national commitments in this fi eld. 

2. Normative and Institutional 
Framework in Procurement 

Users of this Guide 

should regularly check for 

amendments to the primary 

and secondary legislation, by 

accessing the PPA website 

www.tender.gov.md, section 

“Legislation”. 

Recommendation!
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2.2. Institutional framework

The institutional system implies all the institutions that shall ensure the 
application of the regulatory framework in the fi eld of public procure-
ment, monitoring, and increase in effi  ciency of public procurement pro-
cedures. For this purpose, there are several institutions directly respon-
sible for the procurement and some others which are related to this fi eld.

Institutions with responsibilities in public procurement:
Ministry of Finance;

Public Procurement Agency;

National Agency for Settlement of Complaints;

Regional treasuries.

Institutions with responsibilities related to public 
procurement:
Competition Council;

Court of Accounts;

Financial Inspection;

National Anticorruption Center;

National Integrity Authority.

MINISTRY OF FINANCE A specialized body of the central public administration, which ensures 
the regulation of state policy in the fi eld of public procurement through 
the development and promotion of the legislative and normative frame-
work. The Ministry has the following responsibilities:

Development of normative acts for public procurement;

Monitoring the implementation of normative acts in the fi eld of public 
procurement;

Monitoring the activity of subordinated public authorities and ser-
vices, which are related to public procurement (Public Procurement 
Agency, Regional Treasuries, Financial Inspection).

PUBLIC PROCUREMENT 
AGENCY

An administrative authority that is subordinated to the Ministry of Finance, 
established to build the capacities of contracting authorities and develop 
the business sector capacities in the fi eld of public procurement, in 
order to monitor the compliance of public procurement procedures and 
evaluate the public procurement system.

The key responsibilities of the Public Procurement Agency, according to 
Law no.131/2015 (article 10) and the Regulation on the organization and 
functioning of the Public Procurement Agency and its staff , approved by 
Government Decision no.134/2017 (p. 6-7) are:

development and submission of proposals to the Ministry of Finance in 
order to amend and supplement the legislation on public procurement;

participation in the process of gradual alignment of national legisla-
tion to community legislation;
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implementation of the normative acts in public procurement;

development and implementation of the standard documentation re-
garding the procurement procedures;

drafting, update, and maintenance of the List of Prohibited Economic 
Operators;

monitoring of the compliance of the public procurement procedures 
and analysis of the public procurement system;

control of the compliance of economic operators with the regime of 
incompatibilities to participate in procurement proceedings ( jurisdic-
tions and autonomous regions that fail to implement the international 
standards of transparency);

methodological assistance and consultations, and provision of train-
ing in the fi eld of public procurement;

drafting, development, and implementation of certifi cation mecha-
nisms for contracting authorities’ employees and the procurement 
service providers, who are responsible for the organization, develop-
ment of the public procurement procedures, and award of the public 
procurement contracts;

publication of the Public Procurement Bulletin (PPB);

management of the offi  cial website on public procurement in the Re-
public of Moldova;

development of bi-annual and annual statistical analysis regarding 
public procurement;

requests and obtains from the competent bodies any information 
necessary for the exercise of the attributions;

the organisation of awareness campaigns on public procurement;

publication of annual reports based on the analysis of cost-eff ective-
ness, effi  ciency, and eff ectiveness of the public procurement system;

cooperation with international institutions and counterpart agencies 
from other countries in the fi eld of public procurement.

NATIONAL AGENCY FOR 
SETTLEMENT OF COMPLAINTS

An autonomous public body that is independent of other public 
authorities, natural and legal persons, and examines the claims made 
concerning the public procurement procedures.

REGIONAL TREASURIES Subdivisions of the state treasury within the central administration of the 
ministry of fi nance, which keeps records of the use of the national public 
budget and its elements and registers public procurement contracts.

COMPETITION COUNCIL An autonomous public authority that is accountable to the parliament. It 
secures compliance with the competition law, through actions aimed to 
prevent anti-competitive practices, removal of competitive infringements, 
promotion, and development of competitive culture.
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COURT OF ACCOUNTS The supreme audit institution of the Republic of Moldova, which carries 
out control over the establishment, management, and use of public 
fi nancial resources and public assets by conducting external public 
audits.

FINANCIAL INSPECTION A specialized administrative authority under the Ministry of Finance that 
performs fi nancial inspections (controls) concerning the compliance 
of operations and transactions related to the management of national 
public budget resources and public assets with the legislation, including 
inspections at the central and local public authorities and subordinate 
institutions on issues related to the public procurement procedures.

NATIONAL ANTICORRUPTION 
CENTER

A body specializing in preventing and fi ghting corruption, corruption-
related acts, and acts of corrupt conduct.

NATIONAL INTEGRITY 
AUTHORITY

An independent public authority that ensures integrity in relation to a 
public position or an offi  ce of public dignity and prevents corruption by 
monitoring the wealth and personal interests and controlling the way the 
legal regime of confl icts of interest, incompatibilities, and restrictions is 
observed.
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3. 1. Monitors’ Role

Civil society’s monitoring of the way public money is used, i.e., in the 
procurement procedures, implies a series of challenges. Once a new 
e-procurement system was put in place, the procurement process has 
become more transparent, which made the monitors’ activity easier. 
However, monitors face some barriers, among which are limited trans-
parency at some stages of the procurement process (contracting), lack 
of a single data source on the procurement process, and failure of au-
thorities to observe the legal requirements related to transparency. Un-
der such circumstances, the impact that fi ndings and monitoring results 
might have is signifi cant.

CSO monitors/investigative journalists are not auditors, nor do they 
have competencies or powers of constraint and law enforcement, yet, 
they play an important role in increasing the effi  ciency of public pro-
curement and the application of sanctions against corrupt stakehold-
ers. First, the monitoring of public procurement has a big impact on 
raising public awareness regarding authorities’ lack of accountability in 
the use of public money, as well as alerting the public to concrete cas-
es of corruption and public funds embezzlement. Secondly, monitors 
are essential in making more public authorities more responsible and 
improving procurement processes through their fi ndings and recom-
mendations made to address the gaps. Thirdly, monitors can contribute 
to sanctioning corrupt stakeholders by referring their case to control, 
audit, investigation, and prosecution bodies which will further hold ac-
countable the authors of corruption and fraud. 

Therefore, civil society’s monitoring eff orts in relation to public procure-
ment and journalists’ investigation of fraud and corruption cases can 
lead to:

a higher degree of transparency and lower corruption risks (prevention);

accountability of public authorities by ensuring the observance of 
legislation during the procurement of goods, services, and works 
with public money;

higher trust and commitment to undertake reforms of governing au-
thorities and public sector managers who promote transparent public 
procurement and effi  cient use of money;

3. Civic Monitoring of Public 
Procurement

“Red Flags” do not always 
point to corruption, rather, 
to defi cient management, 
and lack of knowledge 
and capacities among the 
members of the working 
group, etc.
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dissemination of information on cases of corruption, confl icts of in-
terests, irregularities, and fraud identifi ed during the monitoring pro-
cess, which leads to social pressures against corruption;

identifi cation and punishment of corrupt stakeholders, those who 
committed irregularities and compromised the public budget by cor-
rupting the procurement process, as well as deterrence and preven-
tion of corruption and fraud in the future;

raising awareness and encouraging citizens to become more in-
volved in the decision-making process, in the constant monitoring of 
public authorities and their spending of public money;

provision of opportunities to the civil society, including citizens, for 
active engagement in the development of programs and initiatives 
which will lead to higher transparency and effi  ciency in the public 
sector, namely budgetary and public procurement processes, etc;

establishment of bridges between government, civil society, and the 
private sector for increased good governance. 

3.2. Selection of procurement for 
monitoring

The selection of procurement for monitoring is important as it is impos-
sible to monitor all procurement because of their extraordinarily high 
volume and number. Annually, national public authorities conduct thou-
sands of procurement (in 2021 – 3,485 procedures) and conclude thou-
sands of procurement contracts (in 2021 – 13,450 contracts). Regardless 
of the monitoring capacities and advancement of monitoring tools, it is 
not possible to have qualitative and effi  cient monitoring of all nation-
al public procurement. Therefore, monitors must become aware of the 
need to select some procurement procedures, contracting authorities, 
specifi c regions or sectors for monitoring. 

Monitoring can take various forms, depending on the monitors’ priorities 
and capacities. Observation is the simplest and most accessible method. 
Thus, any citizen can observe if goods were procured, if a public work 
was performed qualitatively or not, fully or partially. 

For instance, citizens/procurement benefi ciaries can observe the pro-
curement of the appropriate number of school furniture items, food 
products for pre-school institutions, availability of medicines according 
to patients’ needs, or construction of a local road segment. To be effi  -
cient and successful public procurement monitoring must be systematic 
(not one-off ) and long-term focused, as follows:

While it may not be possi-
ble to totally root out cor-
ruption, its mitigation is 
a goal to be pursued by 
those who monitor public 
procurement.  

In conclusion...
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For effi  cient monitoring to yield good results, the pro-
curement process has to be tracked from planning 
to contract performance, has to include interaction 
with contracting authorities, as well as the adoption 
of some measures to solve the problems that are 
identifi ed. Accordingly, the most common methods 
applied in the monitoring process are an in-depth 
analysis of information and documents at every stage 
of the procurement process for their compliance with 
the legal framework; analysis of diff erent sources of 
data and comparison of the quality/quantity of goods, 
services or works, and their timely delivery, all meas-
ured against the contractual provisions. Additionally, 
tools for corruption indicators identifi cation are used 
throughout the process of monitoring. 

In the process of monitoring, monitors have to set 
up clear objectives to make sure that the allocated 
time and resources are used effi  ciently and the re-
sults, including the monitoring data, analyses, and 
reports are reliable. The recommendation is to avoid 
assumptions, blaming certain people, and/or general 

formulations that do not ensue from precise data and 
facts. 

To make the monitoring activities more effi  cient, the 
following selection criteria to monitor the procure-
ment process, authorities, and sectors should be 
considered:

focus on public procurement and high-value con-
tracts;

the complexity of the procurement process;

transparency of some procurement procedures 
(for instance, low-value procurement, which cu-
mulatively, can sometimes amount to 70% of the 
total procurement of authority, in particular, in the 
case of local public authorities);

sectors of the economy that are vulnerable to ir-
regularities and corruption schemes;

contracting authorities with the biggest volume 
of procurement; sometimes they can be the least 
transparent in the procurement process or have 
previously had violations, either disclosed in audit 

ORGANIZED (HAVE A 
PLAN)

Deciding ahead of time which sectors and which procurement to monitor 
is key. Some may even decide to specialize on a particular stage of the 
procurement rather than the full process.

“EDUCATED/TRAINED” Monitors cannot improvise, they need to know what to do, where, when, 
what to look for, what to expect, and what to do with the results. 

RESPONSIBLE AND 
UNBIASED

Not every issue is corruption, sometimes it is just a case of inexperience 
on the part of contracting authorities. 

ADEQUATELY RESOURCED Based on the monitoring plan, ensure that the organization has the right 
number of people, skill mix, knowledge, time, and fi nancing. If it is an 
investigative journalist, she/he will need access to a team having these 
resources.

HAVE THE RIGHT TOOLS This could involve a low technology approach, such as a series of 
questions/checklists, risks indicators to be used at every stage of 
the procurement process (i.e., red fl ags). It could also involve a more 
sophisticated approach using digital solutions such as algorithms, 
databases, artifi cial intelligence, in order to detect patterns of behavior 
and capture in the real-time relevant essential information in a systematic 
and timely fashion.  Alternatively, a mix of low technology and more 
elaborate tools could be used. 
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reports of the Court of Accounts, or previous mon-

itoring reports of the civil society and journalistic 

investigations;

goods, services and works with the biggest share 

in the total volume of public procurement (con-

struction works, road repairs, medicines, medical 

devices, etc.);

area of activity and expertise capacities of the civ-

il society organization/investigative journalist (for 

example, organizations active in the fi eld of edu-

cation can monitor the procurement in the educa-

tional institutions or organizations active in health-
care can monitor the procurement in healthcare 
or the contracting authorities from the fi eld, such 
as the Centre for Centralised Public Procurement 
in Health (CCPPH);

regions or territorial-administrative units (local or-
ganizations are closer to the realities of the local 
level and can monitor all or a part of the contract-
ing authorities from the community/region where 
they work – municipality, local councils, district 
hospitals, educational institutions, and other pub-
lic institutions).

3.3. Credibility and objectivity of the monitors

In addition to proper training, CSOs and investiga-
tive journalists monitoring public procurement must 
be independent and not have a confl ict of interest 
when choosing to monitor a particular project/sector 
or transaction. They must have appropriate ethical 
rules in place within their own organization such as 
a Code of Ethics or a Code of Conduct explaining 
clearly how they have to conduct business and the 
principles they must adhere to when doing so, and 
these rules must be enforced. 

At the organization or entity level, a Code of Ethics 
and Conduct normally includes the following ele-
ments:

Ethical Principles: general statements indicating 
a professional approach.

Ethical Rules: these typically take the form of 
“do’s and dont’s”.

Practice Principles: general statements about 
how to achieve what is intended for the good of 
the user or public.

Practice Rules: very specifi c guidance related to 
professional practice

Many times, an organization has a Code of Ethics 
which is written but not routinely followed.  This is 
a major problem since, without continued forceful 
application of the Code by management, the Code 
of Ethics becomes mere “window dressing” to show 
to outsiders but which is not eff ective in forestalling 
ethical problems.  Among the key implementation 
challenges are:

Getting Management’s commitment;

Political will and implementation arrangements;

Having clear policies and procedures;

Having a reporting system that works;

Getting staff  to report;

Having a sanctions system and enforcing it;

Proper internal controls;

Timely and appropriate training.
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The core of the monitoring methodology is a tool developed by Trans-
parency International USA – Civil Society Procurement Monitoring Tool.5 
It is a monitoring tool widely used on an international scale and relies on 
the identifi cation of “red fl ags” at each stage of the procurement pro-
cess. Red fl ags are some signals or indicators of potential irregularities, 
fraud, or corruption. 

Additionally, it is worth mentioning that the identifi cation of a red fl ag 
does not mean that there is an irregularity or corrupt act, but rather a 
possibility that these may occur. Sometimes, a red fl ag is merely the 
result of a human or technical error, free of bad faith and not a signal 
of corruption. Therefore, monitors must know not only the methods to 
identify red fl ags but also measures to be undertaken for their in-depth 
analysis, including their referral to oversight and control bodies in the 
area of procurement, to the bodies investigating anti-competition prac-
tices, confl icts of interests, corruption, etc.

The public procurement process is complex and is conducted in a se-
ries of stages and sub-stages. As a result, a public authority receives 
the necessary goods, services, or works when an economic operator is 
awarded a procurement contract. For any effi  cient monitoring process, 
detailed knowledge of each stage, from needs assessment to delivery 
of goods, services, and works is essential.

4. The “Red flags” tool in public 
procurement monitoring

NEEDS IDENTIFICATION 

The procurement process begins with a needs assessment by the con-
tracting authority, cost estimation, and prioritization depending on availa-
ble fi nancial resources. The process continues with the development and 
publication of a notice of intent and of an annual public procurement plan.

FOR THE MONITORING 
ACTIVITY, WE SHALL 
DIVIDE THE PUBLIC 

PROCUREMENT PROCESS 
INTO FOUR MAIN STAGES:

1.  Stage of planning and 
development of tender 
documentation;

2.  Stage of launching the 
procurement procedure; 

3.  Stage of bids/offers 
evaluation and contract 
awarding;

4.  Stage of contract 
performance and 
monitoring.

4.1. Stage of planning and development 
of tender documentation

5 http://monitoring.coalitionforintegrity.org/
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PUBLIC PROCUREMENT PLANNING RULES

Planning of Public Procurement Contracts for Goods is a process consid-
ering the indicators of market average prices; the place of goods delivery; 
goods complexity; purpose of goods procurement; contracts performance 
period (continuous performance contracts or immediate performance con-
tracts that meet an immediate precise requirement, without continuous 
performance – no need to have a guarantee).

Planning of Contracts for Public Procurement of Services is conducted 
by considering the place of their provision, description of services, the goal 
of service procurement, and the period of delivery.

Planning of Contracts for Public Procurement of Works is conducted for 
the whole item (construction) or by accumulating multiple items into lots, 
by identifying the basis for evaluation and award (award of a winner for 
each item/or designation of a winner) for a lot (for each construction).

If seasonal goods and services are procured, public procurement con-
tracts planning shall be conducted in line with the aforementioned criteria, 
for each period during which the goods are delivered or services are pro-
vided. Seasonal goods and services can be procured based on separate 
(periodic) contracts, which implies the conclusion of contracts for a certain 
period of time. 

1

2

3

EXACT KNOWLEDGE OF NEEDS OF 
GOODS, WORKS OR SERVICES; 

AVAILABILITY OF FINANCIAL SOURCES OR 
EVIDENCE OF THEIR ALLOCATION

CALCULATION OF ESTIMATED VALUE OR 
CUMULATIVE VALUE IN CASE OF CONTRACTS 
IN THE FORM OF SEPARATE LOTS

NOTE!

The contracting authority is not entitled to divide 
the procurement by concluding separate public 
procurement contracts in order to apply another 
public procurement procedure, other than the 
one which would have been used in line with the 
law if the procurement were not divided. The pro-
curement of seasonal goods and services forms 

an exception. In case of procurement of goods, 
services, and works whose lead-time is greater 
than one year, the contract can be concluded for 
the whole procurement, but its performance shall 
be safeguarded within the limits of annual allo-
cations foreseen for such purposes and shall be 
stipulated annually in the contract.

Seasonal goods are food 

products, while seasonal 

services are food services 

and air passenger trans-

port services. 
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DIVISION BY LOTS 

The contracting authority has the right to award public procurement con-
tracts and framework agreements by lots and therefore establish the 
size and object of the lot unless this information is embedded in the ten-
der documentation. The award of the contract in lots does not mean the 
division of procurement, which is a prohibited practice for contracting 
authorities, whereby they conclude separate procurement contracts for 
the purpose of applying another public procurement procedure.

The contracting authority regulates the object of each lot:

1. Either on a quantitative basis, by adapting the extent of individual 
contracts so that they better comply with the capacity of a small or 
medium-sized enterprise (SME), or 

2. On a qualitative basis, in line with diff erent trades and specializa-
tions, for a closer adaptation of individual contracts content to spe-
cialized sectors of SMEs or in line with the next stages of the project.

NOTICE OF INTENT

A notice of intent includes all public procurement contracts to be award-
ed until the end of the fi scal year whose estimated value for goods and 
services is equal to or higher than 800.000 lei, while for works, the value 
is equal to or higher than 2.000.000 lei. It shall be published in the PPB 
no later than 30 days from the date of the contracting authority’s approv-
al of its budget. If the procurement does not exceed the aforementioned 
values, it is not mandatory to publish the notice of intention. 

NOTE!

In case of public procurement of goods/services whose value is ≥ 2.3 
million lei and in case of works whose value is ≥ 90 million lei, the no-
tice of intent shall be published in the Offi  cial Journal of the European 
Union (OJEU) as well. 

PUBLIC PROCUREMENT PLAN

The procurement plan encompasses all the goods, works, or services 
that need to be acquired by a contracting authority for the whole fi scal 
year, by concluding one or multiple public procurement contracts, de-
pending on their planning. 

Public procurement plan must be:

Aligned with the budget of the public entity and authority’s develop-
ment strategy;

Drafted as the fi rst version prior to the development of the budget 
proposal;

Finalized after the approval of the contracting authority’s own budget;

Amended or supplemented in case of new amendments to the 
budget and when new fi nancial resources are identifi ed.

If the contracting authority 

does not award the contract 

by lots, it shall justify this 

decision.

The contracting authority is 

not required to conduct a 

public procurement even in 

the case it has issued a notice 

of intent. publication of a no-

tice of intent.

The contracting authority 

shall publish the annual plan 

of procurement on its web-

site, within a period of 15 days 

from its approval or within 5 

days from its amendment.
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For additionally earmarked fi nancial resources (amendments to the 
funding plan, subsidies awarding) that were not accounted for when the 
procurement plan was drafted, a new procurement procedure shall be 
put in place, in line with the thresholds laid down in the Law on Public 
Procurement procedures.

If the public procurement contract is terminated, and the contracting 
authority needs the goods, services, or works foreseen by the contract, 
the new procurement procedure will be carried out based on the bal-
ance of the initial contract (non-delivered, non-provided, and non-exe-
cuted volume). This procedure shall fall within the limits foreseen in the 
Law on Public Procurement procedures.

PROCUREMENT PLANNING STAGE 

Red fl ags
Identifi cation methods and actions 
recommended to monitors

Defi cient planning of public procurement without 
considering the average market indicators, place 
of goods/services delivery, aim of procurement, 
contract performance period, etc.

  Analysis of market prices of goods, services 
or works that are planned to be procured 
(market prices, procurement prices, pro-
curement prices of similar goods, services 
and works acquired by other authorities, 
etc.);

  The request of explanations from the ca on 
the way the procurement was planned (as-
pects that were considered).

NOTE!

Penalties stipulated by the Contravention Code (art. 3271 “Viola-
tion of rules for the initiation and performance of public procurement 
procedures”): failure to plan public procurement or their planning by 
infringing normative acts, failure to publish the invitation to tender 
and the notice of intent, the division of public procurement by con-
cluding separate contracts in order to apply a diff erent procurement 
procedure, other than the one which would have been used accord-
ing to normative acts shall be subject to the application of a fi ne 
in the amount of 15 to 60 conventional units to persons in leading 
positions.6

Low-value procurement are 

conducted based on annu-

al public procurement plans. 

The annual public procure-

ment plan shall include 

planned low-valued contracts 

as well.

6 A conventional unit is equal to 50 lei
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 Manipulation of the needs, by inserting into the 
procurement plan goods, services, or works that 
do not comply with the real needs of the authority 
or its benefi ciaries usually to benefi t favored 
contractors (for instance, a school procures 
security cameras despite not having appropriate 
school furniture, heating system or toilets). 

 analysis of ongoing procurement, as well as 
of those that are planned for the current fi scal 
year; 

  analysis of historic procurement contracts and 
potential links between the CA managers and 
the contracting companies;

  the request of explanations from the CA on 
the need of the respective procurement and 
whether public opinion/benefi ciaries was/were 
consulted;

 Overestimation of procurement value (goods, 
services, or works) with a view to favoring 
a certain economic operator and/or gaining 
personal benefi ts, later on, during the contract 
awarding stage.

 analysis of market prices of goods, services, 
or works that are planned to be procured;

  analysis of procurement prices of goods, ser-
vices, or works recently acquired by other con-
tracting authorities;

 the request of explanations from the CA;

 Failure to publish the notice of intent in the PPB 
and in the electronic system MTender within a 
period of 30 days from the date of CA’s budget 
approval.

 verifi cation of data published in the PPB/ 
electronic system MTender;

  the request of explanations from the CA, 
including the unpublished notices.

Planned procurement (included in the annual 
procurement plan) which does not meet the au-
thority’s budget or authority/community’s devel-
opment strategy (the case of LPA)

Procurement Plan includes useless goods, ser-
vices, or works that do not meet the real needs 
of the community (often, these “are concealed” 
in low-value contracts, with limited transparency, 
and are harder to monitor) 

  analysis of the budget approved by the CA;

  analysis of the development strategy of the 
authority/community from the viewpoint of 
procurement(s) fi tting the priorities and real 
needs of the authority/community (the case of 
LPA);

  the request of explanations from the CA on 
the need of the respective procurement and 
whether public opinion/benefi ciaries was/were 
consulted;

 Unplanned low-value procurement/non-inclu-
sion of low-value contracts in the CA’s annual 
procurement plan.

  analysis of the CA’s annual procurement plan (if 
not made public, it shall be requested from the 
CA);

  request to CA to observe the legal provisions 
on low-value procurement planning and 
inclusion of all planned contracts into the 
annual procurement plan.
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 Failure to publish the annual procurement plan 
on the website of the CA within a period of 15 
days from its approval or within 5 days from its 
amendment.

  request for explanations from the CA in par-
allel with the request to publish the annual 
procurement plan in accordance with provi-
sions laid down in the law; 

 referral to PPA with the view to initiate monitoring;

 Planning of procurement depending on the 
interests of some individuals or groups of 
people (construction/rehabilitation of a road 
segment that will run in front of a politician’s 
or community leader’s house, while the other 
roads are in the same condition and require 
construction/rehabilitation works)

  analysis of procurement contracts included in 
the Annual Procurement Plan of the CA;

  analysis of previous procurement contracts and 
contracting authorities, including their founders/
administrators;

 request for explanations from the CA on the need 
for such a procurement, whether it was incor-
porated in the development strategy or if public 
opinion/benefi ciaries was/were consulted;

 Procurement division by applying a diff erent 
procedure than the one which would have been 
used in line with the Law on Public Procurement 
should the procurement be left undivided.

  analysis of previous procurement conducted 
during the current fi scal year, as well as those 
planned for a whole fi scal year;

  request from the CA on the information on pro-
curement and low-value contracts concluded 
during the fi scal year;

  referral to PPA with the view to initiate monitor-
ing;

TENDER DOCUMENTATION

Tender documentation includes all the criteria, rules, and other relevant 
information to provide economic operators full, correct, and explicit in-
formation on procurement requirements and elements, the object of the 
contract, awarding procedure, technical specifi cations or descriptive 
document, contractual conditions, template documents that bidders/
candidates shall submit, and information on generally applicable obliga-
tions. The working group on procurement from the contracting authority 
has the duty to develop the tender documentation. 

In order to award the public procurement contract, the contracting au-
thority must develop tender documentation based on the standard doc-
umentation, as follows:

Goods, services. Standard documentation for public procurement of 
goods and services, approved by the Order of Minister of Finance no. 
115 of 15.09.2021.

The contracting authority 

is obliged to foresee in the 

tender documentation any 

requirement, criterion, rule 

as well as other necessary 

information, to provide the 

bidder/candidate full, correct 

and explicit information.
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Works and procedures of public procurement 
of design services and of works. Standard doc-
umentation for public procurement of works, ap-
proved by the Order of Minister of Finance no. 69 
of 07.05.2021.

Standard documentation for public procurement of 
goods and services (Annex no. 1 of Order of MF no. 
115/2021) contains annexes for the initiation, publica-
tion, award, and amendment of public procurement, 
whose aim is to facilitate the development and sub-
mission of the bid/off er and documents that will be 
examined and evaluated by the working group.

Technical specifi cations or terms of reference in 
case of contracts of public procurement of goods 
and services – a specifi cation mentioned in a docu-
ment to defi ne the characteristics that a good or ser-
vice should have, such as:

For goods and physical services:

quality levels, 

ecological performance levels, 

design for all types of uses (including access for 
people with disabilities) and compliance assess-
ment, 

performance, 

use of the good, 

safety, 

its sizes, requirements applicable to the good in 
relation to the name under which the product is 
sold, 

terminology, symbols, 

testing and testing models, 

packaging, marking, and labelling, 

instructions for use, 

production processes and methods at all stages 
of the good or service’s life cycle,

compliance assessment procedures.

Standard documentation for public procurement 
of works or procedures of public procurement of 
design services and of works (Annex no. 1 of Order 
of Ministry of Finance no. 69/2021) contains annex-
es for initiation, publication, award, and amendment 
of public procurement, whose aim is to facilitate the 

development and submission of the bid/off er and 
documents that will be examined and evaluated by 
the working group. 

Technical specifi cations in case of contracts of public 
procurement for works – the set of technical require-
ments, included, in particular, in the tender documenta-
tion, which defi nes the characteristics that a delivered 
material or good must have so that it fulfi lls the use for 
which it is intended by the contracting authority:

ecological performance levels, 

design for all types of uses (including access for 
people with disabilities) and compliance assess-
ment, 

performances, safety or sizes, 

quality and quantity standards and quality assur-
ance procedures, 

terminology, symbols, 

testing and testing models, 

packaging, marking, and labeling, instructions for 
use, 

production methods and processes at all stages 
of the works life cycle. 

design and cost calculation norms, 

conditions of testing, control, and receipt of works, 

construction techniques and methods, 

all the other conditions having a technical nature 
that the contracting authority is in a position to 
prescribe, in line with some general or specifi c 
regulations, in relation to the fi nalized works and 
their materials or components.

Upon the analysis of tender documentation, includ-
ing the technical specifi cations, the monitors shall 
analyze and evaluate whether technical specifi ca-
tions of the goods, services and works and terms of 
reference for the consulting services:

contain a clear and full description of the procure-
ment item;

comply with the requirements of the contracting 
authority from the viewpoint of quality, effi  cien-
cy, testing, security, sizes, symbols, terminology, 
package, transportation means, marking, labeling, 
manufacturing processes and methods, as well as 
the procedures to determine its compliance with 
the requirements from the tender documentation;
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do not refer to a certain trade-mark or a certain proprietary method-
ology for consulting services, or a certain economic operator, pat-
ent, scheme, or a type of good, work, or service, do not indicate a 
specifi c origin, producer, or economic operator. If the requirements 
for procurement are not suffi  ciently precisely expressed, and such 
a reference cannot be avoided, the characteristics shall encompass 
the phrase “or the equivalent”;

relies on national and international standards, technical regulations, 
and national norms, where applicable;

are defi ned so as to comply, when relevant, with the needs/require-
ments of any user, including persons with disabilities;

allow bidders/candidates legal access to the tender procedure and 
do not entail the introduction of any unjustifi ed obstacles that could 
limit the competition among economic operators.

DEVELOPMENT OF TENDER DOCUMENTATION

Red fl ags 
Identifi cation methods and actions 

recommended to monitors

 Discriminatory technical specifi cations, making 
reference:

- to a certain trademark;

- to a certain patent;

- to a drawing;

- to certain types of goods, works, or services;

- to a certain origin, specifi c producer, or 
economic operator.

 Detailed analysis of the awarding documenta-
tion and of the specifi cations against technical 
requirements;

 Parallel requests from the ca on clarifi cations 
and amendment of technical specifi cations and 
republication of tender documentation in the 
mtender system;

 Examination of whether a complaint was 
lodged in relation to tender documentation 
and analysis of the nasc decision, including 
economic operators’ claims, ca reasoning if a 
complaint was submitted.

 Referral to ppa with a view to initiating  moni-
toring;

 Technical specifi cations or terms of reference 
are complex, vague, too narrow, or “tailored” to 
a certain economic operator;

 Economic operators lodge complaints because 
they consider that their right to participate in 
procurement is infringed; 

 There is one single bidder/candidate to multiple 
procurement procedures of the monitored 
authorities;

 The analysis of past procurement of the moni-
tored ca, to exclude any potential error or ca’s 
lack of capacity;

 Consulting an expert in the fi eld where the pro-
curement will be carried out;

 Request to ca to revise and change the tender 
documentation and if relevant, to contract an 
independent expert who will develop the spec-
ifi cations or terms of reference;

Upon drafting technical spec-

ifi cations, designs, technical 

drawings, schemes and de-

scriptions, the contracting 

authority conducts the phys-

ical description of the re-

quested goods, works or ser-

vices unless it’s impossible 

to describe the performance 

and/or functional require-

ments.
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 Non-division of procurement into lots (including 
in absence of justifi cation), in particular, in the 
case of major procurement that comprise various 
goods, services, and works aiming to limit the 
participation of some economic operators and to 
favour a certain economic operator. 

 Detailed analysis of the item of procurement, 
of each category of goods, services, and works 
and of the opportunity for lots (including based 
on the analysis of similar procurement);

 Analysis of eventual decisions of the nasc (ac-
cepted, rejected, etc.) Concerning the com-
plaints lodged at the stage preceding bid 
opening, namely, regarding the non-division 
into lots and arguments brought forward by the 
contesting party; 

 Request for explanations from the ca on back-
ground reasons for not dividing the procurement 
into lots, although that would have complied with 
the market, some sectors and needs of smes, etc.

 Complaints lodged by one or multiple economic 
operators at the stage preceding bid opening/
against the tender documentation, including re-
strictive requirements; tender criteria and evalu-
ation factors with subjective/obscure calculation 
algorithms; mentioning of certain names of tech-
nologies/products/marks/manufacturers; lack of 
a clear answer to clarifi cation questions; non-
division into lots in case of similar goods/works; 
the form to set up the bid guarantee, etc.

 participation in the NASC meeting for com-
plaint examination;

 analysis of the decisions adopted by NASC 
(partially/fully admitted complaint, rejected 
complaint, remedies, canceled procedure, etc.) 
on the complaint (s) lodged by the economic 
operators and invoked violations;

 analysis of the actions undertaken by the CA 
(changes in the tender documentation, including 
through division into lots, cancellation of the pro-
cedure, etc.) following the decision of the NASC;

PROCUREMENT PROCEDURE LAUNCHING

When the planning stage ends, along with the development of tender 
documentation, the procurement procedure can be initiated. For open 
procedures and requests for proposals (RFP), the contracting authority is 
obliged to publish the notice in the electronic system MTender. 

4.2. Stage of Procurement Procedure 
Launching, Bids Submission, and 
Opening

Notice of Participation

When preparing the notice of participation, standard forms have to be 
used. They are approved for that purpose, and this gives the green light 
to the disclosure of public procurement. All the information included in 
the Notice shall be presented clearly, precisely, and unambiguously. 
The contracting authority must include at least the information from An-
nex 3 of Law no. 131/2015 in the notice. 

To launch the procurement 
procedure into the elec-
tronic system, the contract-
ing authority shall develop: 
tender documentation, no-
tice of participation and the 
ESPD form.
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To ensure maximum transparency, the contracting authority is entitled 
to publish the notice of participation in other national or international 
media, but only after the publication of the notice in the PPB and on the 
website of the PPA. The notice of participation shall be sent in electronic 
format to the EUOJ for publication if the estimated value of the future 
contract is equal to or higher than:

   2.3 million lei for goods and services;

   90.0 million lei for works.

European Single Procurement Document (ESPD)

The ESPD form is a solemn statement, serving as preliminary evidence 
instead of the certifi cates issued by the public authorities or third par-
ties, confi rming that this very economic operator meets the following 
requirements:

is in none of the exclusion situations laid down in Law no. 131/2015;

fulfi ls the criteria related to capacity, as requested by the authority;

if applicable, complies with the selection criteria established by the 
authority.

NOTE!

The notice of participation will 
be published in terms that 
would provide all economic 
operators, without discrim-
ination, real opportunities 
to participate in the proce-
dures for the award of public 
procurement contracts.

STAGE OF CLARIFICATIONS AND SUBMISSION OF BIDS

Any economic operator that is interested in a procurement procedure is 
entitled to ask for clarifi cations regarding tender documentation. In the 
electronic system MTender, the period to lodge bids implies two sepa-
rate stages: clarifi cation and bids submission. 

According to the  MTender system functionalities, the contracting au-
thority has the obligation to answer all clarifi cation questions formulat-
ed by the economic operators. Otherwise, upon the expiry of the period 
for clarifi cations, the procurement procedure is automatically suspended 
and bid submission is blocked until the publication of the answers to 
all clarifi cation questions. Therefore, the submission period will be ex-
tended by the number of days elapsed in providing the answer, after 
the expiry of the period for clarifi cations. During the submission period, 
the bids are lodged only in electronic format via the electronic system 
MTender.

According to Law no. 131/2015, submission of a bid implies the submis-
sion in one common set of:

1. technical proposals;

2. fi nancial proposals;

3. ESPD form and, 

4. bid guarantees (if requested by the contracting authority in the docu-
mentation unless the authority requested this in the documentation).

In case of any request for clar-
ifi cation, the contracting au-
thority shall answer in a clear, 
complete and unambiguous 
manner, as soon as possible.
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NOTE!

The contracting authority 
can change the tender doc-
umentation in the MTender 
electronic system of public 
procurement only during the 
period of “request for clarifi -
cations”.

The electronic system declines any bid beyond the deadline of bids sub-
mission.

Until the expiry of the bid submission period, the contracting authority 
is entitled to change the tender documentation either on its own or 
in response to the economic operator’s clarifi cation request, extending, 
where applicable, the term for bids submission so that until the new 
term, there is, at least, 50% of the time-limit initially set from the date of 
notifi cation of changes.  

PARTICIPATION OF CIVIL SOCIETY IN THE CA’S 
WORKING GROUP ON PROCUREMENT

According to art. 14, para (5) of Law no. 131/2015, the contracting au-
thority must include the representatives of civil society in the working 
group if a written application was submitted two days before the clos-
ing date for submitting the bids, however, representatives from civil so-
ciety cannot constitute more than one-third of the total composition of 
the group. The representatives of civil society included in the working 
group shall be entitled to an advisory vote or have the right to a diver-
gent opinion, which is to be included in the deliberative act of the group.

The contracting authority keeps records of the applications submitted 
by civil society and when there are multiple numbers, a procedure of 
drawing lots is carried out to include the respective persons into the 
working group. The working group shall inform the representatives of 
civil society about their inclusion/non-inclusion in the group, about the 
date, place, and time of drawing lots, at least one day before the time 
limit for bids submission.

The procedure of drawing lots includes:

the working group prepares the cards whose number matches the 
number of civil society representatives;

the cards are numbered as follows: 1, 2, 3 ,... n;

the cards are placed in envelopes;

the cards are put in a ballot box;

the representatives of civil society each draw (in the order in 
which they lodged the participation applications) an envelope with 
the cards from the ballot box (if one is absent, the Chairperson or a 
member of the working group will draw one);

a decreasing ranking will be set up based on the drawn numbers;

the minutes will be drafted on the ranking of the representatives of 
the civil society, signed by all members of the working group and the 
participants attending the drawing by lots (they will receive a copy of 
the minutes).

The contracting authority can 
decide to accept the inclusion 
of the representatives of civ-
il society as members of the 
working group without the ceil-
ing laid down in the legislation.
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Representatives of civil society are included as part of the working group 
for each separate procurement procedure based on a decision (order) 
or enactment, which is then published on the website of the contracting 
authority and/or made public at the premises of the contracting authority 
at least one day before the time-limit for bids submission.

Members of the working group have to take all measures to avoid situ-
ations that could lead to a confl ict of interest and/or an anti-competitive 
practice, as well as sign solemnly the statement of confi dentiality and 
impartiality (the civil society representatives included in the working 
group have this obligation as well).

NOTE!

In case members of the working group failed to sign the statements of confi dentiality and impartiality, they 
shall be fi ned in accordance with the provisions of art. 327¹, para (5) of the Contraventions Code of the Re-
public of Moldova in the amount of 15 to 90 conventional units applied to the person in a managerial position.

At this stage, the monitors recommend the assessment and analysis 
of the following:

If the notice of participation is drafted in line with the legal provisions 
and includes all the necessary data to properly inform the potential 
bidders and the public;

If the information from the notice of participation, tender documenta-
tion, and the ESPD fully match and there are no contradiction;

If the contracting authority assures an appropriate degree of trans-
parency and observes the legal provisions on the publicity of the no-
tice of participation, both in the electronic system, as well as in other 
sources, including its offi  cial website;

If the authority is responsive to the applications of the civil socie-
ty representatives to be included in the working group and informs 
them of the adopted decision.

They are not the spouse, relative or third-degree relative by affi  nity with one or several employ-
ees of the bidder(s) or with one or several founders;

They did not work in the last 3 years based on an individual labour contract or any other docu-
mentary evidence that would prove labour relations with one of the bidders or were not part of 
bidders’ Board of Directors or any other managerial or administrative body;

They do not own shares or interests in the subscribed share capital of the bidders (founder, 
shareholder).

BY THE STATEMENT OF CONFIDENTIALITY AND IMPARTIALITY, THE MEMBERS 
COMMIT TO OBSERVING UNCONDITIONALLY THE PROVISIONS OF LAW NO.131 OF 
3 JULY 2015 ON PUBLIC PROCUREMENT AND CONFIRM THAT:
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BIDS OPENING

Bids are opened at the time mentioned in the tender documentation as 
the deadline for bids submission or at the time specifi ed as the time 
limit of an extended period, regardless of the number of bidders, in line 
with the procedures foreseen in the tender documentation. The bid is 
valid within the terms foreseen in the tender documentation. 

Before the expiry of the validity term of the bid, the contracting author-
ity can request bidders to extend this time limit. And in such a case, 
bidders have the right:

a) to reject the request, without losing the right to withdraw their bid 
guarantee;

b) to accept the proposal, extending the validity period of bid guarantee 
or propose new bid guarantees during the extended validity period 
of the bid. If the bidder did not extend the validity period of the bid 
guarantee or did not propose a new bid guarantee, it shall be consid-
ered that they refused the extension of the validity period of the bid.

ELECTRONIC AUCTION

The electronic auction represents a repetitive process implying elec-
tronic means to present, decreasingly, the new prices and the new val-
ues referring to certain elements of the bids, that emerge after a full 
evaluation of the bids, allowing for their ranking based on automated 
evaluation methods. 

The bids are displayed in the MTender and electronic platforms after the 
expiry of the submission time limit, while in the case of options with elec-
tronic auction – after the end of the electronic auction. If there is only 
one participant registered for the procedure with the electronic auction, 
the bid opening takes place automatically, after the expiry of the submis-
sion time limit.

Currently, in the electronic system of procurement MTender, the con-
tracting authorities use electronic auction that takes place:

based on the principle of open reverse auction;

the bidders can reduce the price of the initial bid during 3 rounds 
(according to the minimum sum established by the authority, either in 
absolute value or in percentages); 

the system puts the bids in an increasing order after each round of 
the auction, the bidder with the lowest price is given priority;

at the end of the electronic auction, the bids are ranked automatical-
ly, and the authority will evaluate the resulting bids.

According to article 33 of Law no. 131/2015, the electronic signature 
shall be applied on electronic bids. According to p. 25 of the GD no. 
987 of 10.10.2018, the economic operator must develop the bid in line 

Currently, in the electronic sys-
tem MTender, electronic auc-
tion is compulsory only for the 
procedures of procurement of 
goods and services via RFP.
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with the provisions laid down in the tender docu-
mentation. The written and electronically signed bid 
has to be submitted by using the electronic system 
before the submission date and time limit, as estab-

lished by the contracting authority in the invitation to 
participate or notice of participation. The government 
service for digital signature “MSign” is used to verify 
the electronic signature.

PROCUREMENT LAUNCHING, BIDS SUBMISSION, AND OPENING

Red fl ags Iden  fi ca  on methods and ac  ons 
recommended to monitors

the notice of participation was published 
within too tight deadlines for the procure-
ment type and complexity;

non-compliance in relation to the require-
ments included in the participation notice, 
documentation, and ESPD form

detailed analysis of all procurement docu-
ments;

data analysis in relation to authority’s previ-
ous contracts regarding similar goods, servic-
es, and works and contractors.

notifi cation of the CA regarding the content of 
the notice and compliance with the legislation 
in force;

CA’s evasive/unclear answers to the clarifi ca-
tion requests lodged by economic operators

analysis of published clarifi cation questions 
and CA’s answers published in the electronic 
system;

it shall be checked for any complaints and the 
analysis of the NASC will be carried out (par-
tially/fully admitted complaint, rejected com-
plaint) in relation to the complaints that claim 
there was no clear and full answer from the 
CA whenever the economic operators would 
request further clarifi cation.

ungrounded refusal of the contracting au-
thority to the request of the civil society to be 
part of the working group on procurement;

although the representative of civil society 
was included in the working group, they are 
not invited to all the meetings of the working 
group and are not provided with all the doc-
uments, etc.

referral to the PPA on the violation by the CA 
of the legal provisions that entitle civil socie-
ty to participate in the working group on pro-
curement;

request for information from the CA, including 
the explanations for the grounds of refusal;

awareness of the public opinion and mass 
media.
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ANTI-COMPETITIVE PRACTICES IN PUBLIC PROCUREMENT

Competition in public procurement is vital since it 
ensures the necessary conditions to effi  ciently use 
public money and is an incentive for the companies 
which want to become more effi  cient, innovative, 
and developed. On the other hand, anti-competitive 
practices represent a threat to good governance and 
economic development, while the phenomenon of 
collusion results in “reallocation” of public funds to in-
dividuals and companies, and the money is not used 
in the public interest.

According to Law on procurement no. 131/2015, tech-
nical specifi cations should provide any bidder equal 
access to the awarding procedure of a procurement 
contract and should not entail the introduction of un-
justifi ed obstacles that could lead to restrained com-

petition between economic operators. The contracting 
authorities have the obligation to exclude any bidder or 
candidate from the procedure of awarding public pro-
curement contracts that concluded agreements with 
other economic operators that distort the competition. 

The Competition Law no. 183/2012, states that 
an anti-competitive practice is an agreement, 
a decision of the association of companies, an 
orchestrated practice, abuse of a dominant position, 
action or inaction of the public authorities to limit 
the competition, which is prohibited by the law. 
Bid-rigging occurs when anti-competitive practices 
are used in auctions and other forms of tendering 
procedures regarding prices, division of markets, 
supply sources, and quality of products.

complaints lodged by one or multiple eco-
nomic operators at the stage preceding bids 
opening concerning the evasive and unclear 
answers given to the clarifi cation questions 
addressed by economic operators.

analysis of the decisions adopted by the 
NASC (partially/fully admitted complaint, re-
jected complaint) on the complaint(s) lodged 
by the economic operators and invoked vio-
lations;

the analysis of the actions taken by the CA 
following the decision of the NASC.

failure to sign the statement of confi denti-
ality and impartiality by the members of the 
CA’s working group on procurement.

if the monitor was accepted in the working 
group, immediate referral, upon bids opening, 
to the chairperson of the working group and 
request for replacement with another person/
alternate member;

awareness of the public opinion and mass 
media.

a confl ict of interest between a member of 
the working group and one of the bidders 
(founders/administrators) which did not result 
in requesting their exclusion from the working 
group and replacement with another person/
alternate member. 

analysis of the connections between the 
members of the working group and the com-
pany’s founders/administrators who submit-
ted bids; 

notifi cation of CA regarding the confl icts of 
interest;

submission of a motion to NIA.
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Collusion is a secret agreement between two or mul-
tiple participants in the public procurement proce-
dures whose aim is to limit free competition through 
deceit or deprivation of the others of their legal rights 
in order to infl uence the process of winner selection. 
Collusion and corruption are two separate issues 

within the auctions, although very often, they can 
emerge together and have a mutual “support” eff ect. 
Corruption is a vertical agreement between a bidder 
and the contracting authority (an offi  cial or a public 
servant), while collusion is a horizontal agreement 
between bidders.

 
TYPES OF COLLUSION7

Bid 
Suppression

Bid 
Rotation

Market 
Allocation

Complementary 
Bidding

an agreement based 
on which economic 

operators agree 
to abstain from 

submitting bids so 
that one bidder wins 

the contract.

an agreement based 
on which economic 
operators agree to 
win procurement 

contracts by 
taking turns, while 

submitting bids 
for all procedures 

«to secure the 
competition».

an agreement based 
on which economic 
operators divide the 
procurement market 

into geographical 
regions, contracting 

authorities and agree 
to submit bids only 
for the procedures 

that «were allocated» 
based on the 
agreement.

an agreement based 
on which economic 
operators agree to 
submit bids that are 
either higher than 

the one designated 
to win, or too high 
to be accepted, or 

bids that do not meet 
the requirements 
of the authority 
and of tender 

documentation.

IDENTIFICATION OF ANTI-COMPETITION PRACTICES

Red fl ags (actions of economic operators) Identifi cation methods and actions 
recommended to monitors

some companies win regularly the procurement 
contracts of the authorities from the same re-
gions of the country. It is a sign of geographical 
division of the market; 

very often, the same bidder has the lowest price 
bid, although multiple companies take part in 
the procedures of the monitored CA;

the analysis of the procurement process 
and of the data on past procurement 
contracts concluded by the monitored CA(s) 
to evaluate the competition and the extent 
to which the same company (companies) 
occasionally win the procurement contracts 
with the same CA(s);

7 According to OECD 
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a certain company wins the procurement of one 
CA in a certain area/related to a certain aspect 
(e.g., reconstruction works/road rehabilitation; 
delivery of food products, etc.)

withdrawal of bids or intentional failure to 
submit additional information requested by the 
contracting authority during the clarifi cation 
stage, the aim being the exclusion from the 
procedure by the CA;

the winning bidder permanently subcontracts the 
bidders who participate in the procedure but are 
not usually assigned as winners;

two or more companies that have submitted the 
bids are founded and/or managed by the same 
individuals (data about founders and managers 
of each bidder can be checked on OpenMoney 
(connected to the MTender system) or gateways 
that take over the data from State Register of 
Legal Units: www.companii.md; www.idno.md; 
www.bizzer.md).

a substantial price gap between the lowest 
bidding price and the other submitted bids;

the price gaps between the bidders are very 
low, and if every position is analyzed, one can 
see that there’s a fi xed cost diff erence between 
the positions of bid 1 and bid 2 (10 lei or 1%, for 
instance);

certain bidders participate together in multiple 
tenders, with diff erent contracting authorities or, 
on the contrary, never go against each other;

one or multiple bids are far below the market 
price/abnormally low, so that “the designated” 
wins; 

consultations with economic operators who 
participated in the procurement procedures 
of the monitored CA and who could provide 
further details;

notifi cation of the CA about potential anti-
competition practices that can occur, in 
order to analyze the situation and decide 
on carrying on or canceling the procedure 
as laid down in the legal provisions;

a referral shall be made to the Competition 
Council on the signs of anti-competition 
practices on the public procurement market;

awareness of the public opinion and mass 
media;

some economic operators rigged their bids/par-
ticipated as members of the group of indepen-
dent companies with multiple bids/created unfair 
competition among the participants, as proven by 
the control bodies or by evidence. 

analysis of information on the bidders’ 
founders and administrators (OpenMoney, 
idno.md, etc.);

a notifi cation on bid-rigging is lodged with 
the CA as a part of the procedure and CA’s 
obligation is to remove the operators from 
the procurement procedure;

submission of a notifi cation to the PPA and 
a request to include the economic operator 
into the List of Prohibited Operators;
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indicators related to bids and documents 
submitted by economic operators:

identical spelling and editing mistakes, same 
format/font in the documents of submitted bids;

the bids comprise contact data, phone 
numbers, addresses which can be found in 
the other bids;

the bids contain identical calculation errors, 
identical cost estimations for certain products.

notifi cation of the CA about potential anti-
competitive practices that can occur, in 
order to analyze the situation and decide 
on carrying on or canceling the procedure;

a referral to the Competition Council;

awareness of the public opinion and mass 
media.

The examination, evaluation, and comparison of bids test the contract-
ing authority’s competencies and responsibilities. After the bid opening, 
the working group will examine and evaluate the bids according to the 
functionality of the MTender electronic system. If the “lowest price” is 
the award criterion, the system automatically ranks the submitted bids in 
ascending order, by price and the CA will examine the fi rst bid. If the fi rst 
bid corresponds to all selection and qualifi cation criteria, it shall be as-
signed as the winner. Otherwise, the CA will disqualify the bidder, based 
on legal grounds and will evaluate the next bid. For cases where an 
awarding non-price criterion was established, the CA will open all sub-
mitted bids to evaluate them and identify the winning bidder based on 
the evaluation factors included in the documentation. 

The examination and evaluation of bids take place without the participa-
tion of bidders or any other people who are not members of the working 
group. Representative of the civil society, as a member of the working 
group, shall be informed by the contracting authority on the date, hour, 
and place of the meeting (s) on bids evaluation. 

At the stage of bids examination, evaluation, and comparison, the au-
thority has the right to request from the bidder only written explana-
tions concerning their bid, if the documents submitted are incomplete, 
or, where appropriate, concerning the supporting documents related to 
ESPD.

At the stage of bids evaluation, any explanations, clarifi cations on bids, 
reconfi rmation of certain elements of the bid or of the commitments un-
dertaken in relation to the bid may be requested. The authority shall 
allow reasonable time for the submission of answers. The information 
submitted additionally by bidders shall not result in changes to the bids, 
since these could distort the competition or create an additional advan-
tage over other bidders.

4.3. Stage of Bids Evaluation and 
Contract Awarding

The authority shall not 

accept changes to the bid, 

including its price, which 

would make the off er meet 

the requirements it did not 

initially meet.
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If the information/documents submitted by the bidder are incomplete/
erroneous, the contracting authority shall request them to supplement, 
clarify or complete the information/documents, by observing the prin-
ciple of transparency and equal treatment. The bidder shall be dis-
qualifi ed if it fails to supplement, clarify or complete the information/
documents requested by the authority within the time limit set by the au-
thority (at least three working days or, one working day in case of RFP). 
The Authority may require bidders to submit all supporting documents 
or one part as evidence of the information contained in the ESPD. 

The Working Group examines bids in a confi dential manner and does 
not disclose information regarding the examination, evaluation, and 
comparison of bids to bidders or persons not formally involved in these 
procedures or in determining the winning bid.

The contracting authority is entitled to consider the bid compliant if it 
contains insignifi cant deviations from the provisions of the tender doc-
umentation, errors or omissions that can be removed without aff ecting 
its essence. Any insignifi cant deviation shall be expressed quantitatively, 
to the extent possible, and shall be considered upon the evaluation and 
comparison of bids.

In certain circumstances foreseen by the legal framework, the contract-
ing authority is obliged to exclude the bidders from the procedure 
of awarding the public procurement contract. Therefore, the monitors 
shall closely follow the situations where the contracting authority ex-
cludes certain bidders from the awarding procedure, either based on a 
reason or in its absence.  

CASES WHEN A BIDDER IS EXCLUDED:

a) the bidder is in a process of insolvency following a court decision;

b) the bidder did not meet their obligations to pay the taxes, fees, and 
social security contributions in line with the legal provisions in force 
either in the Republic of Moldova or in the country they reside;

c) the bidder was convicted in the last 3 years, based on a fi nal decision 
of the court of law, of an off ense concerning their professional con-
duct or for a professional error;

d) the bidder either submitted fake information or did not submit the 
information requested by the contracting authority with the intention 
of proving compliance with the qualifi cation and selection criteria;

e) the bidder violated the obligations applicable in the area of environ-
ment, labor, and social security when the contracting authority proves 
this by any appropriate means;

f) the bidder was found guilty of professional misconduct that casts 
doubt on their integrity if the contracting authority proves this by ap-
propriate means;

g) the bidder concluded agreements with other economic operators – a 
fact which envisages distortion of competition - if this is found by a 
decision of the competent authority;

NOTE!

According to article 33 of Law 
no. 131/2015, the electronic 
signature shall be applied 
on electronic bids. The CA 
shall check the validity of the 
electronic signature, which is 
possible through the “MSign” 
government service of elec-
tronic signature.

Insignifi cant deviations should 
not serve as grounds for bid 
rejection.
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h) the bidder is in a situation of confl ict of interest 
that cannot be solved eff ectively by means fore-
seen in art. 79.

i) the bidder is on the List of Prohibited Economic 
Operators;

j) the bidder does not observe the regime of incom-
patibilities laid down in article 16, para. 6.

The contracting authority fi nalizes the process of 
bids evaluation by awarding the public procure-
ment contract and adopts the decision of awarding 
the public procurement contract (where relevant, of 
cancellation of the awarding procedure). The con-
tracting authority shall award the procurement con-
tract by using the awarding criteria specifi ed in the 

tender documentation and based on the information 
from the bid. 

The contracting authority shall consider the following 
when awarding the contract:

The contract is awarded during the bids validity 
period;

The authority must inform the bidders in written 
form, about the decisions of the result of selec-
tion, the result of the public procurement contract 
awarding procedure or cancellation of an award-
ing procedure, and potential initiation of a new 
procedure, but no later than three working days 
after the adoption of these decisions.

CANCELLATION OF THE PROCUREMENT PROCEDURE

According to the provisions of Law no. 131/2015, the contracting author-
ity has the right to cancel the procurement procedure in the following 
situations:

1. No bid was submitted;

2. The number of qualifi ed bidders is lower than the one foreseen in the 
legislation;

3. None of the bidders met the qualifi cation requirements laid down in 
tender documentation;

4. All the bids have one or more of the fl aws specifi ed in the bullets 
below:

 are not appropriate, acceptable, and compliant;

 were not developed in line with the requirements of tender docu-
mentation;

 contain prices that are not the result of free competition and can-
not be justifi ed;

 contain proposed changes to the contractual terms that are det-
rimental to the CA;

 exceed by 30% the estimated value of procurement;

 exceed the value of allocated funds;

5. a corrupt act or related acts were committed, which was confi rmed 
by a fi nal court decision;

6. bids cannot be compared because of the proposed approach to the 
proposed technical and/or fi nancial solutions makes them impossible 
to compare;

7. there are serious deviations from the legal provisions that seriously 
aff ect the evaluation process or render impossible the conclusion of 
the contract.

Beyond the date of presen-

tation of the communication 

on the result of public pro-

curement enforcement, only 

NASC can cancel the proce-
dure.
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BID EVALUATION AND CONTRACT AWARDING

Red fl ags
Identifi cation methods and actions recom-
mended to monitors

any situation of confl ict of interest when 
the members of the CA working group on 
procurement:

are spouse, relative, or third-degree relative 
by affi  nity with one or several employees of 
the bidder(s) or with one or several founder(s);

did work in the last 3 years based on an 
individual labor contract or any other 
documentary evidence that would prove 
labor relations with one of the bidders or was  
part of bidders’ Board of Directors or any 
other managerial or administrative body;

owns shares or interests in the subscribed 
share capital of the bidders (founder, 
shareholder)

 verifi cation of potential confl icts of interest 
that might exist (verifi cation of data from the 
State Register of Legal Entities; of statements 
of wealth and personal interests, etc.);

 notifi cation of the chairperson of the CA’s 
working group on procurement;

 a referral sent to NIA, NAC;

 awareness of the public opinion and mass 
media;

submission of fraudulent documents for the 
public procurement procedure e..g forged data 
in the form attesting to the bidder’s  lack of debts 
to the state budget)

 notifi cation of CA of the false information/
document submitted by the bidder during the 
procurement procedure;

 submission of a notifi cation to the PPA and a 
request to include the economic operator in 
the List of Prohibited Operators;

exclusion of one/multiple bidder(s) in absence 
of legal grounds (for instance, disqualifi cation 
of a bidder for insignifi cant deviations, without 
requesting further clarifi cations);

 analysis of potential complaints and if lodged, 
analysis of NASC decisions (partially/fully 
admitted, rejected, remedies – a re-evaluation 
of bids, cancellation of procedure, etc.);

 the request of explanations from CA concern-
ing the grounds for bidder(s)’ exclusion;

 awareness of the public opinion and mass 
media;

acceptance of inappropriate bids (which do 
not comply with the qualifi cation and selection 
criteria from the tender documentation; which 
contain prices in the fi nancial proposal that did 
not result from the free competition; etc.) or of 
some bidders that had/have been involved in 
corrupt acts.

 analysis of potential complaints and if lodged, 
analysis of NASC decisions (partially/fully 
admitted, rejected, remedies – a re-evaluation 
of bids, cancellation of procedure, etc.);

 requesting  explanations from the CA;

 a referral sent to PPA to initiate the monitoring;
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 deviations from evaluation criteria and factors 
laid down in tender documentation during the 
evaluation process;

 analysis of potential complaints and if lodged, 
analysis of NASC decisions (partially/fully 
admitted, rejected, remedies – a re-evaluation 
of bids, cancellation of procedure, etc.);

 requesting  CA’s explanations of bids evalua-
tion;

 a referral sent to PPA to initiate the monitoring;

 ungrounded cancellation of procurement 
procedure (for instance, to favor one bidder 
during the repeated procedure);

 analysis of potential complaints concerning 
the cancellation of procurement procedures 
and, if lodged, analysis of NASC decisions 
(partially/fully admitted, rejected, remedies 
– a re-evaluation of bids, cancellation of 
procedure, etc.).

  requesting  explanations from the CA;

 a referral sent to PPA to initiate the monitoring;

 conclusion of the procurement contract when:

the bidder did not submit the performance 
guarantee;

the performance guarantee is presented 
for a shorter period than that of contract 
performance;

 requesting  explanations from CA for the 
reasons behind signing the contract without 
complying with legal provisions;

 a referral sent to PPA to initiate monitoring;

 awareness of the public opinion and mass 
media;

 CA does not publish the awarding decision 
in the MTender system, although the system 
includes such a function;

 CA does not provide access to the Report on 
the procurement procedure, which, is a public 
document, according to the law;

 request for a CA’s report through an 
application for access to information (the 
refusal to provide access to information can 
give rise to court action by the requesting 
party);

 a referral sent to PPA to initiate monitoring;

 awareness of the public opinion and mass 
media;

 the bidder that was awarded the procurement 
contract previously won the majority or even 
all procurement contracts of the CA regarding 
similar goods/services or works;

 analysis of the CA’s procurement and 
procurement contracts from the last years;

 analysis of the winning company’s activity and 
past procurement contracts;

 a referral sent to PPA to initiate monitoring;

 referral sent to other competent bodies (MF, 
NAC; Competition Council).
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 the results of the procedure were challenged 
by one or multiple bidders of the procurement 
procedure.

 consultation of the opinion of economic 
operators that challenged the results of the 
procurement procedures;

 participation in the NASC meeting for com-
plaint examination;

 analysis of the NASC decision (partially/fully 
admitted, rejected, remedies – a re-evaluation 
of bids, cancellation of procedure, etc.) and 
subsequent actions undertaken by the CA.

The economic operator shall comply, in good faith, 
with the obligations they committed to under the 
contract in terms of quantity and quality, within the 
established time limits and budget. The economic 
operator shall implement unconditionally the terms 
of the concluded public procurement contract, by 
respecting the quality requirements and the estab-
lished price. Failure to fulfi ll or inappropriate accom-
plishment of the contractual obligations makes the 
economic operator liable according to the law and 
terms of the public procurement contract.

The contracting authority is responsible for the ap-
propriate monitoring of public procurement con-
tracts and for undertaking actions in line with the 
current legislation, in case of non-performance or in-
appropriate performance of procurement contracts.

The contracting authority shall not accept the follow-
ing situations at the stage of contract performance:

 Delays/refusals to deliver the goods, provide ser-
vices and fi nalize the works;

 Any price increase;

 Failure to observe the quality standards;

 Failure to deliver the right quantity;

 Partial or total failure to comply with the require-
ments of the technical specifi cations, terms of ref-
erence, and contractual terms;

 Any deviations from the objectives of the contract;

 The emergence of unpredictable situations that 

hinder the successful completion of the public 

procurement contract, exceptions may be situa-

tions of an impediment beyond the control of the 

parties (force majeure, etc.).

In the event of non-compliance or improper perfor-

mance of contractual obligations by the economic 

operator, the contracting authority can undertake the 

following actions:

solve the problem by identifying a solution to-

gether with the economic operator;

notify the operator of the irregularities that have 

arisen during the performance of the contract;

suspend the enforcement corresponding obliga-

tion (payment);

request the payment of compensations for the 

suff ered harm;

apply penalties according to the contract;

call the performance guarantee;

terminate the contract;

request from the PPA the inclusion of the operator 

on the Prohibited List;

make referrals to competent authorities.

4.4. Contract Implementation and Monitoring Stage

NOTE!

Public bodies with functions of control apply sanctions in line with the legislation against the manager 
of the contracting authority who did not apply or take actions imposing sanctions against the economic 
operator who did not fulfi l or failed to carry out appropriately the terms of the public procurement contract.
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There might be situations in the process of public procurement contract 
performance when contractual terms are changed or a part of the con-
tract is subcontracted to other economic operators.

Public procurement contracts can be changed by concluding additional 
agreements. The decision of the working group, the report, and the no-
tice of procurement contract/framework agreement amendment shall be 
sent to the PPA, while the Additional Agreement shall be submitted to 
the regional treasury of the Ministry of Finance for registration.

Contractual terms can be amended if there is a need to change the 
name of parties or their identifi cation data, in case of need to extend 
the duration of the contract, etc. Very often, the contractual terms can 
be changed when there is a need to reduce/increase the number of 
goods, works or services in duly substantiated cases, which leads to a 
reduced/increased value of the contract.

The CA’s working group can reduce or increase the quantity of initially con-
tracted goods and/or services, in duly substantiated cases, without chang-
ing the terms and conditions of the bid and of tender documentation. The 
CA can procure additional goods if their quality requirements are met, oth-
er requirements set out in the initial contract, and the value of additionally 
contracted goods shall not exceed 15% of the value of initially contracted 
goods (it refers to the cumulative value of successive changes). 

The situations where the public procurement contracts can be changed, 
without organizing new procedures of public procurement are precisely 
described in Law no. 131/2015 on Public Procurement. If the conditions 
foreseen in the law are not met, the contracting authority must organize 
new procedures of public procurement, and shall not change the exist-
ing contract.

Subcontracting a part of the public procurement contract can take place 
at the stage of bid submission, after the awarding of the contract, at the 
beginning of a performance, or even during the implementation process. 

These are mandatory conditions that have to be implemented in the 
case of subcontracts:

the same regime of incompatibilities, restrictions, and exclusion 
grounds apply to the subcontractors, as foreseen in the Law in rela-
tion to bidders;

the bidder must notify the CA about any involved subcontractor 
(name, contact data, and legal representatives of the subcontractors);

the contracts between the bidder and subcontractor(s) shall be in line 
with the bid;

the contracts between the bidder and subcontractor(s) shall be sub-
mitted for information to the CA and included as annexes to the pub-
lic procurement contract;

in the case of works contracts, the volume of works that may be sub-
contracted may not exceed 40% of the total volume.

It is important that monitors 
follow if the change in the 
contractual conditions occurs 
in line with the legal provi-
sions, that it does not aim to 
circumvent the awarding pro-
cedures, and that addition-
al agreements are not em-
ployed as a means of wrongly 
increasing the initial price 
of the contract. Additionally, 
monitors shall pay attention 
to the quantity and quality of 
delivered goods by checking 
the delivery, their de facto 
performance in line with the 
contractual conditions.

REMARK

NOTE!

Subcontracting does not re-

duce the main contractor’s 

responsibility to perform the 

future public procurement 

contract/framework agree-

ment.
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The contracting authority, via the working group, will 
ensure monitoring of the performance of public pro-
curement contracts, documented in monitoring re-
ports, bi-annually and annually. These reports shall 
include information on the performance of contractu-
al obligations, causes of non-performance, submitted 
complaints and applied sanctions, remarks about the 
quality of contract performance, etc.  

The monitoring reports shall be published on the 
website of the contracting authority or, in its ab-
sence, on the offi  cial website of the central authority 
to which it is answerable or that of a second-level lo-
cal public authority.

Likewise, the Public Procurement Agency shall mon-
itor the public procurement procedures and evaluate 
the effi  cient functioning of the national public pro-
curement system as laid down in Law no. 131/2015. 

Monitoring objectives:

assessing the conformity of the procedures for 
the award of public procurement contracts in or-
der to prevent and combat infringements of pub-
lic procurement rules;

identifying systemic non-compliance and submit-
ting proposals to improve the procedural and reg-
ulatory framework in the fi eld;

dissemination of relevant information in the fi eld;

systematization of information for the evaluation 
of the functioning of the national public procure-
ment system and its effi  ciency.

Sources of information for monitoring:

SIA “RSAP” information system (MTender);

information and documents received from the CA.

Thus, PPA develops monitoring reports revealing 
any irregularities and breaches committed by the 
contracting authority in the process of awarding the 
public procurement contract. The fi ndings in the 
Monitoring Reports are of a recommendation nature 
to the contracting authorities. There are no legal in-
struments to oblige and sanction contracting authori-
ties for non-compliance with the fi ndings and recom-
mendations of the monitoring reports.

Concerning low-value public procurement, the con-
tracting authority shall draft and present to the Public 
Procurement Agency (before 1 February of the next 
year), the report on low-value public procurement, 
including in electronic format. 

Supervision of low-value public procurement is car-
ried out:

by the contracting authority, during contract per-
formance;

by the State Treasury or territorial treasuries of 
the Ministry of Finance, at the stage of low-value 
public procurement contracts registration;

by the Public Procurement Agency by examining 
the reports submitted by the contracting authori-
ties. 

Contracting Authority
Responsible for public procurement contract 

performance and management in line with the terms 
and conditions they foresee

Chairperson of the WG
Plays the main role in monitoring and 

approves the monitoring reports

Secretary of the WG
Drafts the monitoring reports 

(bi-annually and annually)

Working Group
Monitors the appropriate performance 
of the public procurement contracts/

framework agreements

pecialist in Procurement
Monitors the contracts (only for RFP, without 

the publication of a notice of participation 
and via electronic catalogues)
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CONTRACT IMPLEMENTATION AND MONITORING

Red flags Identification methods and actions recommended 
to monitors

in the process of contract performance, the 
CA does not request the inclusion in the 
List of Prohibited Economic Operators, 
although the contractual obligations are not 
fulfi lled or fulfi lled inappropriately.

 contractor’s compliance with contractual obliga-
tions is analyzed (discussions with benefi ciaries, 
verifi cation at the place of goods delivery, the per-
formance of works, request for information from 
the CA based on an application for information ac-
cess);

 a referral is sent to PPA (MF and NAC) on admitted 
infringements;

 awareness of the public opinion and mass media;

the contractor requests the increase of the 
contractual value (independently from the 
CA) in a very short time after the conclusion of 
the contract (initially, the bidder proposed a 
much lower price in order to win the contract 
and to request immediately afterward an 
increase of the contractual value).

CA accepts the request of the contractor 
to increase the contractual value without 
valid reasons.

 a referral is sent to the CA to be vigilant and reject 
the ungrounded increase of the contractual value;

 a referral is sent to PPA in order to initiate 
monitoring;

 raising the awareness of the public and mass 
media;

CA tolerates breaches in relation to the 
quality/quantity of delivered goods/
services or works, which is diff erent from 
what has been foreseen in the contract;

CA tolerates the breach of delivery terms 
of goods/services and works;

 contractor’s performance of contractual obligations 
is analyzed (based on discussions with benefi ciaries; 
verifi cation of the place of delivery of goods, the 
performance of works, information from the CA);

 when relevant (in particular in the case of works), a 
technical specialist in the fi eld has to be consulted. 
They will analyze the situation and fi nd any 
irregularities;

 the CA is requested to provide explanations and to 
impose sanctions and include the operator on the List 
of Prohibited Economic Operators if no remedies are 
found;

 a referral is sent to the PPA in order to include the 
operator on the List of Prohibited Economic Operators; 

 raising the awareness of the public and mass media;
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The CA does not apply sanctions as 
prescribed by the contract against the 
economic operator who failed to fulfi ll or 
implemented inappropriately the contractual 
terms and accepts the goods/services that 
are not delivered fully but are of appropriate 
quality; partially carried out works or works 
carried out in a non-qualitative manner 
(could be an illegal agreement between the 
CA and EO);

The CA does not request the PPA to include 
the contractor in the Prohibited List for non-
performance or inappropriate performance 
of the contract;

 the CA is requested to provide explanations and 
to impose sanctions and includes the operator on 
the List of Prohibited Economic Operators if no 
remedies are found;

 a referral is sent to the PPA in order to include 
the operator on the List of Prohibited Economic 
Operators; 

 a referral is sent to other competent bodies having 
control, anti-corruption, and law-enforcement 
attributions (MF, NAC, Financial Inspection, etc.)

 raising the awareness of the public and mass 
media;

the working group fails to ensure the 
monitoring of public procurement contracts 
performance, to develop and to publish (on 
the website of the CA) bi-annual and annual 
reports in this respect;

the CA is requested to provide explanations 
regarding the violation of the legal obligation to 
ensure the monitoring of public procurement 
contracts performance;

a referral is sent to the PPA in order to initiate 
monitoring;

raising the awareness of the public and mass media;

monitoring reports are developed and 
published on the website of the CA, as a 
formality but lack information about the 
stage of contractual obligations performance, 
causes of non-performance, complaints 
made and applied sanctions, remarks about 
the quality of contract performance, etc.

a request is sent to the CA regarding the legal 
obligation of publishing the monitoring reports 
according to the provisions on the content 
of monitoring reports which shall include the 
information related to the stage of contractual 
obligations performance, causes of non-
performance, complaints made, and applied 
sanctions, mentioning the quality of contract 
performance, etc.  

raising the awareness of the public and mass media;
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SIA RSAP MTENDER ELECTRONIC PROCUREMENT SYSTEM

Currently, the main data source in the fi eld of public 
procurement is the portal of the electronic procure-
ment system MTender.gov.md. In the electronic pro-
curement system MTender, data are provided on all 
high-value public procurement procedures (regulat-
ed by Law 131/2015) and, in part, on low-value pro-

curement, sometimes published at the discretion of 
the contracting authority.

Currently, the electronic system provides access to 
the following types of data and documents of the pub-
lic procurement process, according to the table below.

Documents Information and data

Participation notice Type of procedure (i.e. open tender)

Award documentation and, as appropriate, amendments Estimated purchase value

ESPD form Award criteria and the deadline for sub-
mission of tenders

Bid documents (fully publicly available for the highest-
ranked bidder off ering at the lowest price, while for 
the other bidders only  the eligibility and qualifi cation 
documents are available)8):
Technical proposal;
Financial proposal;
Qualifi cation documents (guarantee, other certifi cates);
Eligibility documents (ESPD form)

Clarifi cation questions submitted by eco-
nomic operators

Appeals fi led and NACS decision CA answers to clarifi cation questions

Award decision, if the CA publishes it (publication in the 
system is not mandatory)

Information on the electronic auction, if the 
procurement procedure involves its use

Contract award information: award date, 
winner

5. Monitoring tools/sources of 
information

8 Th is holds true if each bidder has submitted documents in the appropriate folder. Otherwise, the documents will be fully or partially accessible to 
the public, depending on the folder in which they were submitted.
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MTender also has available a fi lter and search engine 
based on the following criteria:

Information about CA (name, INDO, region, type 
of activity);

Procurement procedure (type of procedure, 
unique identifi cation number of the procedure, 

status, range for the estimated value of the pro-
curement, CPV code);

Periods (period of publication, clarifi cations, elec-
tronic auction, submission of tenders, award of 
the contract).

PUBLIC PROCUREMENT AGENCY WEBSITE – WWW.TENDER.GOV.MD 

The following data and information can be publicly 
accessed on the tender.gov.md portal:

Data on the awarded procurement contracts 
(number and date of the contract, value, econom-
ic operator, object of the procurement);

Data regarding the additional agreements to the 
awarded contracts (reduction/termination of the 
contract, increase of value, extension of the con-
tract term);

Prohibition list of economic operators (name and 
legal address of the economic operator, data on 
the founders and administrators of the econom-
ic operator, applicant, reason for listing, date of 
listing, deadline for listing, and, where applicable, 
suspension of the execution of the PPA’s decision 
to be included in the list as a result of the court’s 
decision).

Reports with quarterly statistical data on the 
evolution of public procurement at the national 
level (number and value of procedures, contracts 
awarded, etc.);

Legislative and normative acts in the fi eld of pro-
curement; instructions and document templates 
(notices, standard documentation, ESPD, report-
ing, statements, etc.).

WEBSITE OF THE NATIONAL AGENCY FOR THE COMPLAINTS SETTLEMENT

The following data and information can be accessed 
on the NACS website:

data regarding the submitted appeals (CA, appel-
lant, date of registration of the appeal, object of 
the appeal, the contested procurement proce-
dure, the panel examining the appeal);

NACS decisions on the submitted appeals (main 
data and the complete decision document );

NACS decisions regarding the suspension of pro-
curement procedures (main data and full decision 
document).

DIGITAL DATA ANALYSIS IN PROCUREMENT (BUSINESS INTELLIGENCE) 

The Public Procurement Data Analysis Tool was de-
veloped based on open data available in the MTender 
electronic system and launched in April 2021.

The digital tool presents public procurement data in a 
structured way and according to the user’s purpose, 
with available advanced fi lters and search engines. 
The tool provides open access to data on:

According to the legislation, public procure-

ment contracts, are not public documents 

and are therefore not publicly available.

NOTĂ:
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Bidders (contact details, goods/services/contract-
ed works, contracting authorities with which they 
had concluded contracts, number of procedures 
in which it has submitted bids/won tenders, num-
ber and value of contracts awarded);

Contracting authorities/buyers (goods/servic-
es/purchased works, contracted companies, 
number of procedures, number and value of 
awarded contracts, average number of bidders 
per lot, average duration of a procurement pro-
cedure, etc.);

Competition analysis (average number of bid-
ders per category of goods/services/works, per 
contracting authority, market concentration, etc.); 
effi  ciency (rate of canceled procedures, duration 
of the procurement process, rate of awarded con-
tracts exceeding the estimated value, number of 
contested procedures); appeals (number of ap-
peals, value, and rate of contested procurement, 
top authorities with the most appeals, object of 
appeals and outcome - analysis of NACS deci-
sions on appeals).

PUBLIC PROCUREMENT MONITORING PLATFORM REVIZIA.MD

The Revizia.md portal, developed by AGER, based 
on the data available in the MTender electronic sys-
tem, is a civic platform that facilitates the monitoring 
of public procurement by identifying errors, signaling 
them, and bringing them to the attention of the com-
petent authorities. Thus, the following information 
can be accessed on the portal:

revisions/materials developed as a result of the 
monitoring of public procurement and the red 
fl ags identifi ed in concrete public procurement 
procedures;

the profi le of the contracting authorities and of the 
economic operators, with the most signifi cant in-
formation about them (number of procedures per-

formed, contracts won, etc.);

statistics on risk indicators specifi c to public pro-
curement;

a list of the most frequent violations detected in 
the public procurement procedures (explained by 
reference to the legislative provisions and with 
concrete examples, where appropriate, from the 
materials previously published on the portal).

The platform was updated in March 2022, with the 
launch of the CA and EO profi le pages, the risk in-
dicators tool, as well as the page with violations and 
letter templates.

OPEN MONEY PLATFORM

The OpenMoney.md platform uses open data sourc-
es and electronic government data registers to pro-
vide civil society and journalists with access to open 
data in a structured and accessible format. Launched 
in 2016, the fi rst version of the platform aimed to pub-
lish data on the benefi ciaries of public procurement 
contracts, being connected to the old Electronic Reg-
ister of Public Procurement (SIA RSAP - etender.gov.
md) and the State Register of Legal Entities (currently, 
the Register State Legal Units). The new version of 
the platform, released in December 2020, is con-
nected to the MTender e-Procurement system and 
therefore provides data on:

public procurement procedures carried out 
through MTender;

benefi ciaries of public procurement contracts 
(identifi cation and contact details of the economic 
operator, administrators, and founders, procure-
ment contracts won, top economic operators with 
the most voluminous procurement contracts);

contracting authorities (identifi cation data, con-
tact, top authorities with the largest public pro-
curement contracts);

connections between the benefi ciaries of pro-
curement contracts and those responsible within 
the contracting authorities;

an interactive map showing data on contracting 
authorities, public procurement, and economic 
operators by regions/districts of the country.
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Procesul de 
pre-achiziție

Procesul 
de achiziție

Câștigarea 
contractului

Gestiunea 
contractului

Finalizarea
contractului

The Open Money Platform also has a market analy-
sis tool available, which presents procurement data 
disaggregated by lots, procured quantities, procure-
ment costs by lot, and procurement costs by unit. The 

tool allows the analysis of the market and, directly, of 
the purchase prices of diff erent categories of goods, 
services, and works. 

PUBLIC PROCUREMENT DATA PLATFORM FOR COVID-19 INFECTION CONTROL

The tender.health platform presents data on public 
procurement carried out by the contracting author-
ities of the Republic of Moldova for preventing and 
combating Covid-19 infection from 2020 to 2021. The 
platform presents in a structured format the data pro-
vided by CAPCS (centralized procurement according 
to the needs of medical institutions), PPA (procure-
ment by individual contracting authorities), and the 
Ministry of Health (procurement through the World 
Bank project), including:

the contracting authority (top contracting authori-
ties by volume of procurement) and the contractor 
(top contractors by volume of contracts);

no. and date of the procurement contract awarded;

category and type of purchased goods/services;

data source (CAPSC, PPA, or the Ministry of Health);

value of the procurement contract (quantity and 
unit price, as applicable);

The platform also has:

A price analysis tool, which presents the unit pric-
es (lowest / highest purchase price, average pur-
chase price) of diff erent categories of medicines, 
equipment, medical devices, consumables, etc.

Data on the Covid-19 vaccine (type, country of 
manufacture, delivery platform, quantity, date of 
receipt, disaggregated data by region on vaccine 
administration) based on data provided by the 
Ministry of Health.

General presentation of data on health procurement

INTEGRITY PACTS

These Pacts are agreements between government 
agencies charged with the execution of procure-
ment processes, the companies bidding for these 
opportunities, and usually CSOs. Under such an 
agreement, the companies that are bidding com-
mit themselves to abstain from bribery, collusion, 
and other corrupt practices for the extent of the 
contract/project. To ensure accountability, Integ-
rity Pacts also include an independent monitoring 
system. The Integrity Pact could be entered into for 
one, usually large, procurement transaction, or for 

several transactions, or even for all procurement 
in a particular sector or by a particular government 
purchaser. 

The Integrity Pact should cover all phases of the pro-
curement cycle including contract implementation. 
See the fi gure below for the potential scope of an 
integrity pact.  This means that for civil works, in par-
ticular, the implementation/construction period could 
be very long, and the Integrity Pact therefore could 
extend over a long time. 

Monitors commit to maximum transparency and all monitoring reports and results are made available to the 
public on an ongoing basis. 
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OTHER DATA SOURCES FOR MONITORING PUBLIC PROCUREMENT 

Website of the contracting authority subject to 
monitoring (budget of the authority, decisions of 
the authority, annual public procurement plans, 
reports on monitoring of public procurement con-
tracts, etc.);

The website of the Court of Accounts (audit re-
ports on compliance/performance of the national 
procurement system/public authorities);

The website of the Competition Council (the de-
cisions of the Plenum of the Competition Council 
regarding the fi ndings of anti-competitive practic-
es in public procurement);

The web page of the National Anticorruption 
Center (investigated cases of corruption in pub-

lic procurement, studies and strategic analysis of 
corruption risks in the fi eld of procurement, insti-
tutions with responsibilities in the fi eld);

Statements portal of the National Authority 
for Integrity  (declarations of assets and per-
sonal interests of the members of the working 
groups on procurement within the contracting 
authorities);

Open data portals regarding companies from 
the Republic of Moldova: idno.md, companii.md, 
bizzer.md. They provide open access to data such 
as IDNO, founders, and administrators - natural 
persons, address, status, date of registration, 
types of activity, company history.

Integrity Pacts provide the following advantages:

 Help ensure clean operations on the part of con-
tractors and public offi  cials during the execution 
of a project;

 Provide enhanced access to information, increas-
ing the level of transparency in public contracts;

 Increase confi dence and trust in public deci-
sion-making;

 Reduce litigation over procurement processes; 
and 

 Increase the number of bidders competing for 
contracts.

Romania has implemented Integrity Pacts in the con-
text of four projects under the EU project “Integrity 
Pacts – Safeguarding EU Funds Programme”.  They 
are:

 Electronic Catalogue (National electronic platform 
for e-education) by the Ministry of National Educa-
tion;

 Enhancing Coverage and Inclusiveness of the 
Property Registration System in Rural Romania, by 
the National Agency for Cadastre and Land Regis-
tration;

 Digital Library of Romania by the Ministry of Cul-
ture and National Identity;

 Service contracts fi nanced under Priority Axis 
3 “Technical Assistance” of the Operation Pro-
gramme on Administrative Capacity, by the Minis-
try of Regional Development and Public Adminis-
tration.

Find more information on Integrity Pacts within the 
European Union at: transparency.org/integrity pacts.
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 ANNEXES

ANNEX NO. 1 LIST OF NORMATIVE ACTS IN PUBLIC PROCUREMENT

LAWS

1 Law on Public Procurement 131/2015

2 Law on Concessions of Works and Services 121/2018

3 Law on Procurement in the Sectors of Water, Energy, Transport and Postal Services 74/2020

GOVERNMENT DECISIONS

4 Regulation concerning the planning of public procurement contracts 1419/2016

5 Regulation on low-value public procurement 665/2016

6 Regulation on the procurement of goods and services under RFP 987/2018

7 The technical concept of the Automated Information System “State Register of Public 
Procurement” (MTender)

705/2018

8 Regulation on the accreditation of electronic procurement platforms under the SIA SRPP 985/2018

9 Regulation concerning the maintenance of the “State Register of Public Procurement” 
under the Automated Information System “State Register of Public Procurement” 
(MTender)

986/2018

10 Regulation concerning the regular adjustment of the value of public procurement 
contracts with continuous performance concluded for more than one year

1129/2018

11 Government Decision on organizational measures concerning the procurement process 
in the fi eld of information technology and communication

544/2019

12 Regulation on public procurement of works 638/2020

13 Regulation on public procurement based on the negotiated procedure 599/2020

14 Regulation on the framework agreement as a special awarding method for public 
procurement contracts

694/2020

15 Regulation on the establishment and maintenance of the public procurement dossier 778/2020

16 Government Decision on the approval of additional transparency measures concerning 
the public procurement undertaken to prevent, mitigate and eliminate the consequences 
of the coronavirus pandemic (COVID-19) in 2020

493/2020

17 Regulation on public procurement needed to prevent and control the COVID-19 infection 494/2020

18 Regulation on public procurement based on the negotiated procedure 599/2020

19 Regulation on the activity of the public procurement working group 10/2021

20 Regulation on the organisation and functioning of central procurement bodies 56/2021
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ORDERS OF THE MINISTRY OF FINANCE

21 Order of the Ministry of Finance on the registration of public procurement contracts by 
regional treasuries

193/2018

22 Regulation on public procurement certifi cation 46/2020

23 The standard form of the European Single Procurement Document 72/2020

24 Instruction concerning the method, conditions, and procedure for organizing and 
conducting market consultations for public procurement

105/2020

25 Standard documentation for public procurement of works 69/2021

26 Standard documentation for public procurement of goods and services 115/2021

ANNEX NO. 2 LIST OF NORMATIVE ACTS AND OTHER REGULATIONS FOR PUBLIC 
PROCUREMENT OF WORKS

LAWS

1 Law on quality in constructions 721/1996

2 Law regarding the authorization of construction works performance 163/2010

GOVERNMENT DECISIONS

3 Regulation regarding the reception of constructions works and related installations 285/1996

4 Government Decision on monitoring the in-service behavior, timely interventions, 
and post-use of constructions

382/1997

5 Regulation concerning the technical and construction expertise 936/2006

6 Regulation on the technical-professional assessment of specialists working in 
constructions

329/2009

REGULATIONS AND PRACTICAL CODES IN CONSTRUCTIONS

7 Rules to determine the value of construction objectives NCM
L.01.01-2012

8 Procedure for drafting, endorsement, approval, and framework content of the 
construction project documentation. Main requirements and provisions.

NCM
A.07.02-2012

9 Instructions on drafting the estimates for constructions and installation works by 
using the resource method

CP
L.01.01-2012

10 Instructions to determine the estimated costs for remuneration of construction 
workers

CP
L.01.02-2012

11 Instructions to calculate overheads to determine the value of construction projects CP L.01.03-2012
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