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Introduction

The deficiencies in the public procurement system are reflected in the appeals submitted by the eco-
nomic operators. The number of such complaints submitted by economic operators is another in-
dicator of the deficiencies in the national procurement system, which can be both legislative and
procedural. The premise from which we start is that settling appeals is not a distinct field, but an inte-
gral part of the national procurement system which as a whole has to ensure compliance with and ap-
plication of the basic principles of public procurement. In this context, permanent communication and
a unique approach of all the institutions involved are needed, especially on issues that are under-regu-
lated and therefore generate high discretion and corruption risks in their implementation.

The underlying objective of a dispute settlement system is to ensure the effectiveness of the ways
of filing appeals and to remedy the inappropriate application of public procurement law, as well
as the violations committed by contracting authorities in the course of a public procurement pro-
cedure. At the same time, it is a tool for economic operators to defend their rights that have been in-
jured in a procurement procedure, a tool which, if effectively applied, strengthens their confidence in
the procurement system and contributes to the development of the competition in the procurement
market.

Therefore, the functioning of an effective dispute settlement system is also the key to an efficient
public procurement system, being beneficial for public authorities, economic operators, and the so-
ciety in general. As also mentioned in the performance report of the National Agency for the Solving
Complaints (henceforth ANSC)', it is not sufficient to have an authority with competencies to resolve
the complaints, but rather it is necessary that its activity should be fully in line with those best prac-
tices at European and international level. According to the Strategy for the Development of the Public
Procurement System for the years 2016-202072, it is necessary to ensure the full independence of NASC,
the transparency and impartiality of its activities, as required by the European Union, the World Trade
Organization (WTO) Government Procurement Agreement, and the provisions and commitments as-
sumed by signing the Association Agreement.

Through this position paper, IDIS ,Viitorul” aims to evaluate the functioning of the system for solving
complaints in the field of public procurement and the observance the principles of transparency,
efficiency and impartiality by in the activity of NASC. Also, following the analysis of the surveys and
relevant observations, the authors present a series of policy measures and proposals with the goal of
improving the transparency and efficiency of NASC’s activity, as well as the level of confidence in the
system for resolving complaints.

' https://ansc.md/ro/advanced-page-type/rapoarte
* http://lex.justice.md/md/368482/
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Employed methodology

For the purpose of this document, a series of empirical data gathered between July 2018 and February
2019 was collected and analyzed using an evaluation questionnaire distributed to the actors in the field.
Thus, of the total of 64 completed questionnaires, 16 were completed by economic operators, 45 - by
representatives of the contracting authorities (13 - central public authorities, and 32 - local public autho-
rities), and 3 questionnaires - by representatives of the non-governmental organizations. The question-
naire included 3 core components, each comprising several sections / questions, as follows.

The participants in the evaluation have expressed their opinion, also putting forward some
solutions on the following aspects:

» What methods have been used to file an appeal with NASC;
> If they have been satisfied with the decision issued by NASC;

> For those unsatisfied with the decision issued by NASC, if they have attacked it in the
court, according to the legal framework;

> The causes that determine the formulation of appeals in public procurement
procedures;

» Compliance with the adversarial principle, as well as that of legality, celerity, and of
the right to defense in the process of examining and solving of appeals

» Aspects of the appeal procedure that need to be improved;

» Actions needed to improve the transparency of NASC’s activity.

Also, in the process of elaborating this document, the authors analyzed the provisions of the primary
and normative-secondary legal framework regarding appeals, the NASC performance report for 2018,
the data and information published on the NASC web page (appeals, decisions issued by NASC, compla-
int-solving sessions, NASC reports, etc.), field studies and analyses. Another instrument employed was
the participation in the public sessions where the appeals were being reviewed by NASC.
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The evolution of appeals in 2018

In 2018, the number of contestations filed by economic operators at NASC was 726, according to
the NASC report quoted above. Comparing this number to the data published by the Public Procure-
ment Agency (henceforth PPA) in its activity report for 2018, we find that about 3% (of total number)
of public procurement procedures were contested, a fairly low indicator, which may be caused by
various factors, including the lack of motivation/confidence of operators to defend their rights, the com-
plicated or bureaucratized procedure, limited information, limited access to NASC’s decision-making
process, etc. However, the estimated value of the disputed acquisitions is very high and represents
about 2.5 billion MDL. Considering that in 2018, the total value of purchases amounted to 10.5 billion
lei, we deduce that, according to the value criterion, about 20% of the procurements were contested.
According to PPA reports for 2015 and 2016, the percentage of contested procedures was around 8%
between 2015-2016, which means that in 2018 it has fallen by almost two-thirds.

Analyzed according to the object of the appeal, of the 726 complaints, 176 were submitted at the stage
prior to bid opening and related to awarding documentation (27.7%), and another 550 complaints
related to the outcome of the procedure (72.3%). It is worth mentioning that this proportion has
changed compared to the results of the analysis put forward in the Report concerning the evaluation of
the appeal solving system drafted by DIS ,Viitorul” and presented in November 2018. According to that
paper, between January and September 2018, the complaints regarding the awarding documentation
versus those referring to the results of the procedure had a ratio of about 19% to 81%.

Figure 1. The ratio of the complaints filed against tender documentation
and procurement procedure outcomes.

Appeals according to their object

® Awarding documentation ™ Procedure result

* http://viitorul.org/files/library/Coperta%20Evaluare%20Sistem %20Achizitii%20WEB%20rev.pdf
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Below is a picture of the most frequent issues, grouped by the object of contestation and cited in the
appeals filed by economic operators at NASC.

Awarding documentation Result of the procedure

Restrictive requirements on
similar experience, qualification

o : . : Rejection of the contestant's bid
criteria, technical specifications

as inappropriate or unacceptable

Mentioning in the awarding
documentation of designations of
technology, products, brands,
manufacturers without the use of Acceptance of inapropriate or
the phrase "or the equivalent" unacceptable offers from other

bidders
Applying awarding criteria
contrary to legal provisions

Failure to meet the authority's Scoring/evaluation of the bid by
obligation to respond to requests the authority
for clarification related to the
awarding documentation

As a result of the registered appeals, NASC issued, in 2018, 596 decisions, out of which 23% (135
appeals) were admitted, another 20% (119 appeals) were partially admitted, and over half (53% or 315
appeals) - were rejected. In the case of 27 complaints (4%), NASC determined that their examination is
not within its competence. This high rate of rejection may be triggered by one or more of the following
system deficiencies, including insufficient information from economic operators about the peculiarities
of appeals procedures, lack of trust in the integrity of the appeal system, insufficient preparation of the
argumentation of their case/position, lack of resources, etc.

The structure of the rejected complaints is also important in order to better understand the causes of a
large number of rejected complaints. Thus, of the 315 rejected appeals, 197 were considered unfounded,
105 - submitted late, and the remaining 13 - non-compliant / without an object. The large number of
late submissions (about 17.6%) is an indicator of a lack or insufficient information of economic opera-
tors regarding the appeal procedure and the legal terms of filing an appeal under the provisions of Law
131/2015 (art. 83). Therefore, actions are needed to inform and train economic operators to ensure com-
pliance with the terms, but also to increase the quality of the appeals, as late appeals will be rejected
by ANSC without being examined in substance.
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In the first four months of 2019, the number of appeals filed increased significantly, by about
50%. If in 2018, 202 appeals were filed, then 293 appeals were filed at NASC in 2019. Of these, 33 com-
plaints were filed against the awarding documentation (11.3%), and the other 260 appeals concerned
the outcome of the procedure (88.7%). This indicator can be interpreted from two points of view. On
one hand, as a result of information sessions, guides and information made public by both NASC and
civil society organizations, economic agents are now more informed and more prepared to defend their
rights. On the other hand, it can be judnged as an indicator of a malfunction in the system, as the cause
for the increase in the number of complaints is an aspect that needs to be further explored by NASC and
other procurement authorities.

POSITION PAPER
AN EFFICIENT COMPLAINT SETTLEMENT SYSTEM IS INSTRUMENTAL
FOR AN EFFICIENT PUBLIC PROCUREMENT SYSTEM



Filing appeals against public
procurement procedures

The functioning of the appeal system, the procedure for filing and settling complaints against public
procurement procedures is governed by Law 131/2015 as well as by the Parliament’s Decision (No 271
of 15.12. 2016)on the establishment, organization, and functioning of the National Agency for Solving
Complaints.

NASC has the role of ensuring that economic operators have access to a way of appealing against
acts and actions of contracting authorities which are issued in breach of public procurement law, and
to the public sessions in which the examination of the filed appeals is being conducted. NASC has the
obligation to defend the rights and legitimate interests invoked in the appeals, without privileges,
and without discrimination.

A legislative novelty in the field is that since February 17, according to the Law no.121 of 05.07.2018
(Official Monitor of 17.08.2018) regarding the concessions of works and the concessions of services, the
responsibilities of NASC cover also the appeals against concessions in the field of works as well as
against concessions of services.

Another novelty that adds value to the appeal system is the possibility of filing online complaints
(electronically signed) on the NASC website, which facilitates the filing of the appeal and enco-
urages economic operators to defend the rights that they consider to have been injured in a public
procurement procedure.

Regarding the modalities used by participants in the questionnaire to lodge an appeal, the results
show that the most common way, used in 86% of disputes, is via mail, followed by the electronic way
(submitting the scanned copy of the appeal) with 14%. No appeals were filed by the respondent eco-
nomic agents on paper, at the ANSC headquarters, in the box installed at the entrance of the ANSC
headquarters, or by fax.

Figure 2. Utilized ways of sumitting appeals

Utilized ways of filing appeals

» Via mail
= On paper, at NASC HQ
= In the pox instelled at the NASC entrance

Electronically (scanned copy of the appeal)

m Via fax
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In the case of the methods by which the appeal can be filed, it must be mentioned that with the intro-
duction of the electronic means of communication, the economic operators can sign electronically
the complaint filed with NASC, which, on one hand, reduces the time and resources required from the
economic agent, while on the other hand motivates economic agents to defend their allegedly injured
rights in procurement procedures.

Figure 3 below shows that of the total of respondents, about 80% remained satisfied with NASC’s deci-
sion, while about 20% of economic operators were not satisfied. However, none of the economic ope-
rators appealed NASC’s decision in a competent court. It is worth mentioning that during the year
2018, NASC was summoned in 20 lawsuits of administrative litigation with reference to the decisions
issued on the appeals of the economic operators. Of these, 7 claims were dismissed as unfounded, for
one the application was rejected as late, in one case the application was returned, and in another case,
the plaintiff dropped charges.

Figure 3. ANSC Economic operators’ satisfaction concerning NASCS’ decisions

= YES
® NO

POSITION PAPER
1 AN EFFICIENT COMPLAINT SETTLEMENT SYSTEM IS INSTRUMENTAL
FOR AN EFFICIENT PUBLIC PROCUREMENT SYSTEM



Causes determining the contestation in
the procedures of public procurement

The participants in the questionnaire were asked to mention and evaluate, on a 1 to 5 scale, which are
the most frequent factors that cause them to formulate an appeal against the public procurement pro-

cedures in which they participate or intend to participate.

Figure 5 shows that the most common causes of appeals in public procurement procedures are:
v lack of clarity and gaps in the legal framework;

v' awarding documentation of poor quality;

technical specifications favoring a particular economic operator;

inadequate evaluation of offers;

secret agreements between economic operators;

corruption;

AN N N N

the bad faith of some economic operators (appeals filed to deliberately delay the
public procurement procedure).

Figure 4. Causes determining contestations in the procedures of public procurement.
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The procedure for examination and

settlement of the appeals

In the process of examining and solving appeals, NASC should be guided by the adversarial principle,
as well as by those of legality, celerity, adversity, and of the right to defense. It should be mentio-
ned that NASC first takes a decision on whether to accept the appeal or not, and that if it decides that
there are good causes for not doing so, the substantive examination of the case is not carried out.

The process of examining appeals contains the following steps:

NASC checks whether the legal terms for appeals have been respected;
If legal terms have been breached, the appeal will be rejected.

If the appeal does not contain all the necessary information, NASC will
ask the challenger to provide them within 5 days;
If the contestant does not comply, the appeal will be rejected.

If the rules for submitting complaints have been complied with, NASC
may request the contracting authority's point of view;

The authority has the obligation to notify the participants (within 1 day)
about the filed appeal and to provide them with a copy of it.

The Authority has the obligation to transmit its point of view within

5 days, with the annexation of the relevant documents, both to NASC and
to the objector;

The Authority has the obligation to respond to any NASC request regar-
ding the submission of documents relevant to the appeal within 5 days.

The purpose of this section of the questionnaire was to identify the perception regarding NASCS’s com-
pliance with the adversarial principle as well as those of legality, celerity, and of the defense during the
procedure for the examination and settlement of appeals.
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Figure 5. To what extent are respected the adversarial principle as well as those of legality, celerity
and of the right to defense in the procedure of examining and solving complaints?

Compliance with the adversarial principle
as well as those of legality, celerity, and of
the defense

4%

" Yes
= Yes, mostly
Yes, partially
= Yes, to a small extent
= No

As a result of the analysis of respondents’ answers, we obtained the following picture: 36% of the res-
pondents fully agreed (yes) that NASC complies with the adversarial principle as well as with those of
legality, celerity, and of the right to defense in the procedure of examination and resolution of appeals.
Another 32% responded with yes, mostly and 28% agreed, but only partially, while 4% thought
that the examination and resolution sessions did little to respect the stated principles.
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The transparency of NASC's activity

Regarding the transparency of the appeal process, the legal framework provides for NASC to hold open
sessions for the examination of appeals and to ensure that information on the date and venue of
the sessions is published on the website 3 working days before the date on which they will take place.
Any interested person can participate in these meetings without prior registration. At the same time, at
least 3 working days before the date of the meeting, the NASC sends the invitations for participation to
the contracting authority and to the challenger. The ANSC may also invite at the hearing the economic
operator designated as the winner in the public procurement procedure the appeal against which will
be examined. The contracting authority and the opposing party have the obligation to attend public
hearings on examination of appeals so as to put forward their arguments.

As far as ANSC decisions are concerned, they are published on the website within 3 days of adoption.
A positive novelty in terms of transparency is the inclusion of a new heading in the ,, Decisions” secti-
on, namely the rubric ,Enforcement of decisions” by the concerned authorities. However, most of the
time the information under this heading is either missing or is simply stated as ,reported” or ,missing
information”, which is insufficient and does not accurately reflect the actions taken by the contracting
authority as a result of the NASC'’s remedial measures. The legal framework stipulates the obligation for
the authority to report on actions taken to enforce the decision ordering remedial measures.

The recommendations provided by the respondents regarding the actions that could increase the
transparency of NASC are the following:
= Publication of the information on NASC’s activity in various sources;

= Online broadcasting of the sessions for reviewing appeals, placing them on the web page, as well as
archiving them so that they can be viewed later;

= Avoiding the violation of the legal term of publishing the decisions issued by NASC, as some decisi-
ons were published too late on NASC’s web page;

= Placing information in the appropriate sections and columns of the web page so that it is easily ac-
cessed and navigated; Display all of the reviewed appeals on the agency website;

= Selection of qualified specialists;

= Respecting the principles of equality, impartiality and equal treatment;
= Appeal-solving counselors of integrity;

= Data about counselors should be public;

= QOrganization of information and training activities.

As regards transparency, there is a tendency towards the need to digitize the review and resolution
process. This is evidenced by the fact that a significant percentage of respondents identifies digitiza-
tion as a potential solution to problems in the appeal system. In the same way, the wide dissemina-
tion of information on NASC'’s activity is seen as a way to bring the agency’s work to the attention of the
public and thus to compel it to maintain a high standard of transparency.
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Final conclusions and policy
recommendations

First of all, it is of paramount importance that NASC should uniformize the decisions it issues, including
through the development and publication of uniform practices that provide predictability on appea-
Is and exclude potential controversies and different interpretations. Although this was mentioned by
NASC’s management during a public event in November 2018 as of May 2019 only a single case was
published on NASC’s page, namely the one regarding the objections concerning the decision of a wor-
king work to reject the offer on the grounds that the amount of the wages of the construction workers
indicated in quotation, does not correspond to the amount of the salary regulated by the informati-
ve-normative letter of the Ministry of Regional Development and Constructions no. 05-806 of 02.05.2017
regarding the determination of the value of the construction objectives starting with 01.05.2017°. Addi-
tionally, two other uniformized solutions were mentioned in the NASC Performance Report for 2018°.
The first concerns the use of electronic signatures in public procurement, and the second concerns the
decision of the working group to accept offers on security services that are drafted without taking into
account labor legislation. Therefore, it is recommended that NASC periodically analyze the most frequ-
ently committed violations in public procurement procedures in order to undertake the necessary mea-
sures and to uniformize the judicial practice of settling appeals, thus maintaining a high level of
objectivity and impartiality in the process of solving appeals.

Itis also necessary to involve NASC in the process of public procurement policy development throu-
gh various activities, such as information, interpretations, collaboration protocols, inter-institutional
working groups on narrow subjects. Thus, it is recommended for NASC, which is one of the components
of the public procurement ecosystem, to communicate and collaborate permanently with public
authorities that have the role in elaborating, controlling and supervising the electronic purchasing sys-
tem, i.e. the Ministry of Finance, the Public Procurement Agency, Center of Information Technologies in
Finances, Court of Accounts and Financial Inspectorate, and the courts of law; it is also recommended
that NASC strengthens its cooperation with the institutions which govern the sector to which the
object of the contested procurement procedure relates. Effective and ongoing collaboration betwe-
en these institutions will result in the uniformization of practices in the field of public procurement and,
implicitly, the resolution of the issue concerning aspects which are vaguely or insufficiently regulated
in the primary legal or normative-secondary framework. In this respect, at the beginning of this year, a
joint meeting organized by NASC on the topic of public procurement reform through joint efforts, as
results from a post-event communiqué published on the NASC web page’.

The participants in the surveys were asked to identify those aspects of the dispute resolution
procedure, which, in their opinion, require improvements and the intervention of authorities tasked

* http://viitorul.org/ro/content/rezultatele-evalu%C4%83rii-contesta%C8%9Biilor-%C3%AEn-achizi%C8%9Bii- % C8%99i-bunele-prac-
tici-europene-discutate-la

* https://ansc.md/ro/advanced-page-type/intrebari-frecvente

¢ https://ansc.md/ro/advanced-page-type/rapoarte

7 https://ansc.md/ro/content/continuarea-reformei-sistemului-achizitiilor-publice-prin-eforturi-comune

POSITION PAPER
AN EFFICIENT COMPLAINT SETTLEMENT SYSTEM IS INSTRUMENTAL
FOR AN EFFICIENT PUBLIC PROCUREMENT SYSTEM


http://viitorul.org/ro/content/rezultatele-evalu%C4%83rii-contesta%C8%9Biilor-%C3%AEn-achizi%C8%9Bii-%C8%99i-bunele-practici-europene-discutate-la
http://viitorul.org/ro/content/rezultatele-evalu%C4%83rii-contesta%C8%9Biilor-%C3%AEn-achizi%C8%9Bii-%C8%99i-bunele-practici-europene-discutate-la
https://ansc.md/ro/advanced-page-type/intrebari-frecvente
https://ansc.md/ro/advanced-page-type/rapoarte
https://ansc.md/ro/content/continuarea-reformei-sistemului-achizitiilor-publice-prin-eforturi-comune

with the development of procurement and appeal policies. The table of recommendations on
improvements needed in the appeal system is presented below. In it, we see various proposals and
recommendations provided by the participants. It should be stressed that the live transmission
of the sessions and/or the possibility of visualizing appeals in the SIA RSAP was proposed by
some 26% of respondents, highlighting the tendency among them towards the need to digitize the
appeal system and to increase, in this way, its transparency. In the same context, the participants
in the questionnaires ask the authorities to integrate the system of solving complaints into the
electronic public procurement system so that they are automatically present in the system, thus
ensuring the timely information of the participants as well as the transparency of the process. At
the same time, out of the total of sum of answers, stands out the need to introduce a possibility
of sanctioning the economic operators, which, through filing appeals, deliberately delayed the
procedure of awarding the contract by the contracting authority. Another suggestion mentioned by
10.5% of respondents is to attract experts to the appeal examination sessions, as well as other
proposals that are found in the scheme below.

(" N
Introducing a possibility of sanctioning the economic operators, which, through filing appeals,
deliberately delayed the procedure of awarding the contract by the contracting authority.

| |
N
Improving the transparency of public omplaint settlement sessions through their live broadcasting
(&
| |
N
Use of mediation as a means of resolving the disputed decision.
J
| |

e
Reducing / limiting the number of documents requested by NASC in the dispute resolution process.

(& J
' | | N\
Elaboration of a "Questions and Answers"” section on the NASC web page with the publication

and permanent updating of the information.
| |
N
Attracting experts to attend the sessions for solving appeals.
| |
- N
A deeper analysis of the filed appeals.
| |
N
Introducing and visualizing complaints directly in the electronic procurement system.
| |
N
Improving the level of professionalism of the counselors as well as the speed of solving appeals.
| |
Organization of training seminars, with the analysis of specific examples.
J
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